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INTRODUCTION* 

• • a • 

" • • * 

TO per late Troabfes the Publick is in*' 
4efeted fer the following Papers, ifthcy 
^m of Value to create a I>ebt. ^ Afier mzny 
rdifcoafdals Jlatirs^ the Author look Cdorage 
to apply himfelf to fome Stady^ which txnght 
divert him from brooding Qver the Diftre&s 
of his Country. One Subjeft led to anotfa^^ 
till a Sort of Work prew under his Hand. 
His only View at firft was private Amufe- 
tnent, nor at prefent does he eileem the Thing 
of Value to be made publick for its own Sake* 
But he confelTes^ he has at Heart to rai& a 
Spirit in his Countrymen, of fearchiDg into 
their Antiquities, thofc cfpecially which regard 
the Law and the Conftit^ation ; being ferioufly 
convinced, that nothing will more contribute 
than this Study, to eradicate a Set of Opinions, 
which, by Intervals, have difquieted this Ifland 
for a Century and an Half. If thcfe Papers 
have the Effe<a intended, it is well: If not, 
they may at leaft ferve to bear Teftimony of 
fome Degree of Firmncfs in the Author, wbo^ 

amldft 
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amkid tfie Calamitk&of aCivlL War, Jgp^"^ noC 
oyer his Country for loft ; but trufting to a good 
Cau(e, and to good DHpofitions in ihe Bulk 
of his Countrymen^ was able to compofc 
his Mind to Study, and to deal in Speculation s^, 
^hich are not reliflied, but in Times of the 
greateft Tranquillity. 

Edinburgh 
lathNtv. 1746. 

Henry Home* 
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ESSAY I. 

Of the Introdu6iion of the Feudal Law^ 

into Scotland. 

THE Introduction of the Feudal Law 
into Scotland is an Event, which 
makes not fuch a Figure in our Hi- 
ftoryasit ought. to do; It is mctntioncd in- 
deed by moi: of our Hiftorians, but dryly 
and curforily, as if it were an ordinary Inci- 
dent. And yet, as the Story is told, it appears 
to be a very fuigular Revolution, for which, 
no adequate Caufe is affigned. If Credit can 
be given to Hiftory or Tradition, we were 
once a free People ; nay, we are reported to 
have been fierce and untamed, our Nobles of 
great Power, and generally too mighty for the 
Sovei^eign, Now, as it is the Plan of the Feu- 
dal Law, to beftow the whole Land Property 
upon the King^ and to fubjed: the Bulk of 
the P?oplq to him in quality of Servants and 
Vaffals 5 a Conftitution fo contradidory to all 
th? Principles which govern Mankind can ne- 

A vcr 



^ t)F THE INTRODUCTION 

ycr be 'brought about, one fliould imagine, 
without Violence, whether Conqueft from 
without, or military Force from within : ^Yet 
^eitho: ofthefc Caufes is affigned by our Au^ 
jthors, Tior will the Hiftory of Scotland admit 
of fuch Suppofitions ; for no Period can be af- 
iigncd, during which the Feudal Law might 
have been introduced, where there are any 
Traces of Conqueft, ot of military Power, fuffi- 
pient to inforce fo unnatural a Cbnftitution. 

All our Hiftorian$ are agreed, that this 
^levoiution happened in the Reign of MaU 
folffi II. and they are alio pretty much agreed 
upon the Circumftances which brought it 
^bout^ This King had been engaged in fierce 
Wars with the Danes^ which, after various 
Fortune, ended in driving the Invaders out of 
tWs Part of the Ifland. Many of his Nobjes 
had done him notable Service ; and, tq re^ 
ward their Fidelity, ('tis faid) he divided all 
the CrowQ Lands amongft them. And fo 
pircumftantiate is. the Story, that 'tis averred 
he retained no Lands to himfelf, but the 

Mute-^ 
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Mute-hiil in the Town of Scoon. A very 
fcxtcnfive and unprecedented Piece of Libera- 
lity. But what follows is ftill mor^ difficfult 
to be believed J iTbat the Lords, to teftify 
their Gratitude, gave and granted to their So^ 
vereign, and to his Heirs for ever, the Ward 
attd Relief of their Lands with the Marriagd 
of their Heirs. This is a fiiort Way of ex-* 
preiling a thing, which bears this obvioos 
Meaning, that all the Lands in Scotland wcrd 
fiirrendered to the King as his Property ; that 
^11 the great Men came under perfonal Obli- 
gations to be his Servants and Val&k^ fa>Idrng 
only the Poffeffion of the Lantjs which they 
had furrendered, for Suftenance of themfdves 
aftd their People, ready upon all Occafions to 
•fight his Battles. There are few Examples of 
fo warm Returns of Gratitude among Indi- 
viduals 5 but, in a whole Nation, altogethct 
Incredible. I fhould be fhock'd with fiich 
Liberty of Fiftion in a Romance. There* 
fore laying afidc this Account o^;the Matter^ 
as utterly improbable, the Defign of this Ef- 
iiy is to bring together Ibnie Circumftanecs, 
2 A a 'ttihcncc 



4 OF THE INTRODUCTION 

whence probable Conjecti/ires may be formed, 
.at what Time, and after what Manner, the 
Feudal Law was introduced into Scotland. 
I fliall firft endeavour to fetd e the Time of 
, Introdudion, as it may give Light to the other 
Bra!)ch of the Difquifition ; and I mufl confef^, 
that, notwithftanding the concurring Tefti- 
..monies of all our Hiftorians, I entertain fome 
Doubts whether tl)e Feudd Law was introd aced 
into Scotland fo early jas in the Reign of Malcolm 
. IL What tome brought this IVlafter firft un- 
der Sufpicion, is a FslQ: that can be made 
. extremely evident. When one dives into the 
.Antiquities of Scotland and England, it will 
appear that we borrowed all our Laws and 
Cuftoms from the Englijh. No fooner is a 
Statute enaded in England, but, upon the 
.firft Opportunity, it is introduced into Scot^ 
Jand^ fo that our oldeft Statutes are mere 
.Copies of theirs. Let the Magna Cbarta be put 
into the Hands of any Scotchman, v^ithout 
giving its Hiftary, and he will have no Doubt 
that he is reading a Colledtion of Scotch Sta- 
tutes or Regulations* Now it is a Point fettle4 
\ . .; ,. • among 
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among the beft Englijh Antiquaries, That the 
FeudalLaw was introduced into England by 
William the Conqueror. I need not fpend 
Time upon this Topick, after what is faid by 
the accurate Spelman^ and by our Country- 
man Craig. Joining thefe two things togc* 
ther, a ftrong Prefuraption arifes, that the 
Feudal J^aw made its Progrefs from England 
to this Country, as all the Englijh Statu tea; 
making Improvements and Alterations upon it, 
certainly did. But this Prefumption receives 
additional Force, when it is cotifideredy that 
if we had the Feudal Law before it came into 
England^ it muft have been taken from fome 
other People than the Normans, \frifh whom 
we had no Intercourfe. Upon that Suppofi- 
tion, we muft expedl to find the Feudal 
Cuftoms in Scotland^ aftef* the Days of JFiU 
Ham the Conqueror, fpmewhat different from 
what they were in England^ as the Feudal 
Cuftoms were very different in different Na- 
tions. ' What we had in Scotland muft have 
been fornied upon the Plan of thofe of the 
Couijtry from which we borrowed therp, 

perhaps 
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perhaj)s a little varied in our Practice. Yef^ 
upon Inquiry, we find no fuch Disparity as 
we ought to expedl from the Suppo(ition. 
On the contrary, I think it may with Affu- 
rance be pronounced, that the Feudal Cuftoms 
in England and Scotland were precifely the 
lame, for a Century or two after the Days of 
WiMam the Conqueror. This Congruity be- 
twixt the Laws of the different Countries 
afibrds Evidence, as high as Probability can 
go, either that we borrowed the Feudal Law 
from England^ or, that they borrowed it from 
us. The latter is not maintained by any Au- 
thor } nor is there any Foundation for the Af- 
fertion, it being as well vouched as any Point 
can be, of that Antiquity, that William the 
Conqueror brought the Feudal Cuftoms along 
with him from Normandy : And it is certain, 
he had no Intercourfe with Scotland^ unlefs in 
in the Shape of Enmity and War. 

In fair Reafoning it muft be yielded, that 
the Circumftance now mentioned ought tc 
create a SufpicioA, that the Feudal Law is not 
.4 of" 



OF THE FEUDAL LAW, 7 
of fuch Antiquity in Scotknd9& is generally 
believed. But it will be faid, that Doubts and 
Sufpicions, however great, muft yield to por 
fitive Evidence j and that we have not only 
the Authority pfajl our Hiftorians for the 
Fa<a above mentioned, but ftill a more eon* 
vincing Evidence, the Laws of Makolm IL 
ftill extant, which bear, « That King MaU 
" colm diftributed all his Lands in Scotland 
" among his Men ; referving nothing in Pro- 
*^ perty to himfelf, but the Royal Dignity 
" and the Mite-hill in the Town of Seem, 
*' And all his Barons gave and granted to him 
*' the Ward and Relief of the Heir of ilk 
?* Baron, for the King's Suftentation." 

These Authorities appear to be of Weight, 
and ihall be handled deliberately. Suppofing 
the {ibovp mentioned Laws to be thofe of 
Malcolm II. the Difpute is at an End, and the 
Evidence complete, not only upon account of 
the above cited Paflage, but becaufe in thefe 
Laws frequent mention is made of Feudal 
puftpms, fuch as the Office of Chancery^ 

Charters, 
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Charters, Safines, Barons holding of the King, 
Knights holding of Barons, and others hold- 
ing of Knights, &c. But when I weigh this 
Evidence of the Antiquity of the Feudal Law 
in Scotland^ I perceive one Circumftance 
wanting to make it complete. That thefe 
are the Laws of King Malcolm cannot be de- . 
nicd 5 they have in all Ages been reckoned 
authentic, and King Malcolm is mentioned in 
the Pody of the Work : But it may be con- 
troverted, whether thefe are the Laws of 
Malcolm the IL We had four Kings of the 
Name of Malcolm ; and we have no Autho- 
rity,, but from the Title, to afcribe thefe 
Laws to the fecond of that Name : But at 
what Time, or upon what Evidence this 
Tide was added, we are altogether uncertain. 
The Title in the printed Cepy is obvioufly a 
poJlfaSfo Work ; for it runs thus : *^ The Laws 
*' of King Malcolm Mackennetb^ fecond of 
*' that Name, who was Son to Kenneth the 
*« Third, and began to reign in the Year of 
'* the Creation of the World 4974, and of 
•* Chrift 1004. Thefe Laws are authentic. 
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** &c:* This Title proves Only, that Skeen 
the Publiflier believed fheie to be Malcolm 
the IL's Laws i Upon what Evidence he does 
not fay, nor can it well be gathered, if it te 
not what arifes from the Title given to the 
Manuffiript Copies, which in all Probabiliry 
had no better Foundation than a vague Tra^ 
tlition. ■ ^ ' 

Bui' I chafe not f6 re{^ ripon iiegativfc 
Arguments. There is Evidence the moft coo^ 
vincing, that Malcolm the IL was not the Au** 
thor of thefe Laws : This Evidence is drawi^ 
from the Work itfelf, wherein frequent men^ 
tion is made of Earls and Barons, of the 
Chancellor and his Court, Coroner, &r. none 
of which Names, in all Probability^ had ft 
Being in the Time of Malcolm IL The Court 
<^ Chanca-y was not known in England ba- 
Ibr^ William the Conqueror; and it lis not 
probable we had it before his Tiitie. But 
more poiitively, 'tis a Fad agreed upon by 
oil Writers, that it was MalcolmWh who cr^« 
.ated the fifft Barons and Baris. Dempfier 

B the 
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the bcft of our Antiquarians, p. 120, MaU 
colmus tertiuSy fublato Maccabtto tyranno^ reg^ 
num kgittime fibi debitum occupavit^ quod ut 
ermret unica cur a incubuit : tunc et a prce^^ 
dits nobilibus nomina qui/que fumpjit^ et cum 
magna frequenfque nobilitas S. Margaretam 
ex Hungaria et Anglia fecuta in Scotia confe^ 
^ijl^t^ fpi^ndorem novo fuo principatui addi^ 
turus^ Barones et Comites creavit. Before the 
Days of Malcolm IIL ^hane was the only 
Name in Scotland by which the Nobles were 
diftinguifl}ed. Turn over the Hiilorians» and 
.;there will not be found anywhere mention of 
^Q Title of Baron before his Time, nor of 
Earl. All were. called Tbanes. fuch as the 
Thane of Fife in MacBeatb's Time, Thane 
oiRofs^ Th^xk^qi Sutherland^ Thane of Q/VA- 
jnefs^ &c. but from Malcolm Canmore^s Time 
downwards, not a Word of Thane j all 
.the ^reat Lords are either Earls or Barona. 
Here then the Evidence is compleat, that 
jthefe Laws are not of a more, ancient Standing 
.than the Reign of Mdlcolm Canmore^ and to 
him therefore they muft he jcftoigd: .For 

4 they 
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they are the Laws of one King Makobn^ and 
'tis more prd^abie they are his, than the Laws 
of his great Grandibn Makolm IV. before 
whofe Time the Feudal Law was certainly 
introduced into Scotland. 

Having diicufled this Point, the Argu** 
ment drawn from the Authority of the Hifto- 
rians will be eafily got over. We have no 
Author who wrote in the Days of Malcolm 
Canmorey nor for many Ages after: There-i 
fore, as our Hiftories reft upon no better Au- 
thority than Tradition^ 'tis not furpriiing 
that an Event which happened in the Reiga 
of one King,, ihould be afcribed to a Prck}e« 
ceflbr of the fame Name, there being a" pre* 
vailing Bias in moft Nations to carry back 
their Antiquities as far as poiTible. But the 
Matter docs not rfeft here, the Error of thde 
Hiftorians may be deteded firom their own 
Writings. HeBor Boece, for Example, who 
afcribes the Introdudion of the Feudal Law, 
as aforefaid, to Malcolm 11. adds with the fame 

w 

Breathy, that it was Malcolm IL who divided 

B z Scotland 
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Scotland into Baronies. Wc have therefore 
this Author's Teftimony, that the 6me Mai- 
(plm introduced the Feudal Law, who divided 
Scotland into Baronies. This was certainly 
Malcolm III. And Bu(^anan^ tho' for the jpoft 
Part he implicitely follows HeSior Boece, yet, 
ill telling the above Story, expreiTes a Doubt, 
and inclines to think, that we bad the Laws of 
Ward and Relief rather from the Engli/h and 
i^omans^ 

That I may leave nothing untouched, 
which concerns a Point of fuch Importance 
jn the Antiquities of this Country, I proceed 
tQ fbmc; other Confiderations, ^yhich I per- 
ceive may be inade Ufe of to fupport the high 
Antiquity of the Feudal Law in Scotland. One 
is made Ufe of by the learned Craig to that 
very End, Multa tamen funt qua me movent^ 
Ut hoc jure (fciz. feudali) nojirates ufos pu^ 
tetn^ ^ntequam Angli eo uti caperint. Hoc 
enim certiffimum efi,^ nos purius hoc jus habere 
qa^m vicinos ; ut in rivulis aquarum qui quo 
prDpiorei Jint fojiti Jive fcaturigini eofunt pUr 

rior$s. 



OF THE FEUDAL LAW. 13 

riores. This Author probably had in view 
the Feudal Cuftoms, as they fubfifted in his 
own Time 5 and 'tis very true, that in Eng^ 
land the Feudal Law began fooner to dedinc 
than it did in Scotland. Arts and Induftry 
iIouri(hed in that Kingdom long before they 
had any Life here ; and I have obferved elie«> 
where, that the ftrift Regulations of the Feu- 
dal Law, are in a great Meafure inconfiflent 
with the Arts of Peace. But if Craig had 
under Coniideration the Feudal Law, as prac- 
tifed in this Ifland for fome Ages after the 
Time of tViUiam the Conqueror, he is un- 
doubtedly in a Miftake. The Feudal Law, 
during that Period, was prccifely the fame in 
both Kingdoms, io far as we can gather, by 
comparing the ancient Statutes and Law-books 
oi England and Scotland, 

The Regtam Majefiatem, the oldeft In- 
ftitute we have of our Laws, is generally bci- 
lieved to have been compiled in the Reign, 
and by the Authority of David the I. And, 
as it contains a full and accurate Syftem of 

our 
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our Feudal CaftomSj^ ^ prohaHie Argument 
may be fuggcfted from it, that the Feudal 
Law had a Beginning in Scotland before the 
Days of Malcolm Canmore. For, if the Feu- 
dal Law was introduced by that King, there 
is no Probability it (hould make fo fudden a 
Progre&, as to be ripe for a regular Inftitute 
in the Days of his Son David. This is not 
agreeable to the natural Courie of things, 
and therefore not readily to be credited. Law 
is but of flow Growth, efpcctally among a 
rude People, more addided to the Arts of 
War than of Peace. And yet, whatever be 
the &X2i of the Regiam Majeflatem^ it appears 
from it, that the Feudal Law was brought to 
a confiderable Degree of Perfedion in ScoU 
land?! that Time. The Argument is weighs 
ty ; and we muft either give the Feudal Law 
a more early Date in Scotland than the Reiga 
oi Malcolm Canmore ^ or the Regiam Majefta-^ 
tern a later Date than the Reign of David I. 
With regard to this Matter one thing is certain, 
that the Regiam Maje/latem was cotopifed in 
the Reign of one of our Davids. The Au- 
thor, 
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thor, whoever he be, declares in his Prdfacei 
** That he was commanded by Kjng David 
** to compile this Work, with . the Coanfbl 
*' and -Advice of the whole Realm, tbataU 
'^ the Inhabitants thereof might Jeam and 
«^ have -Knowledge of the fame/' Wjbat re- 
mains is to determioe which of the Daruiik 
this was. If the Reader will indalge.a (bort 
Digreflion, I {hall make it evident, that it 
was ^ Dofuid the II. who reigned two Cen-* 
turies later than the other, the Diftance of 
whofe Reign from that of Malcolm Canvwre 
afS^rds fuificient Time ibr the Ripenu^ of 
the Feudal Law. All the World knows, 
that the Roman Law, after being busied in 
Oblivion for. Ages, came to be reft(^ced in 
Italy by ^ an Accident. The vary £ooks of 
that Law were underftobd to be kA .pafl: 
Recovery, till a Copy of the PandeAs was 
found in the Town of Anaipbi apm 1 127. 
by Loibarim the Emperor, when he took 
that Town, in the War he carried on agaioil: 
Uo4ger King of Sicily and N^pks^ The 
Knoiriedge of it iocreafed fo fafl^ that it was 

taught 
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taught publickly by Vaccafius at Oxford about 
the Year 1150, during the Reign of King 
Stephen* This was as fwift a Progrcfs as any 
Science can be fuppoied to make ] and there* 
fore no Probability we had it in Scotland be • 
£)re that Tlme^ nor confequently in the Reign 
rf Udvid the I. who died in the Year 1 1 53, 
ThefeFads will give Light to the Subject in 
hand. The Author of the Rfgiam Majefia^ 
tern appears to be well acquainted with the 
Civil Liiw, and frequently appeals to it as to 
known Law. %tzlib. 2, c. it. % 2. The 
Itegiam Majeftatem therefore, compiled when 
the Knowledge of the Civil Law was fpread 
through Scotland^ could not have a Being in 
the Days of David L and confequently the 
Argument is concluiive, that it was compiled 
in the Days of David IL 

. Thus I have endeavoured to make out^ 

that the above remarkable - Revolution in our 

Land Rights happened in the Reign of MaL 

coimCanmore. And it mud aflbrd an additional 

Degree of Convidibn, that were one reduced 

to 
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;Mf a Conj^ure^ the iaid Reign would be pltcii^ 
€d upoa bpfbrfp any other, for the Introdudion 
of the Fei)dal Law* This Law was brought 
into Ef^iamf.hy a Conqueror^ at leaf): one 
who treated his new Subjects as a conquered 
people. It is evident, that the poflcillng of 
Land by TenurCi, throws great Weight imo 
jthe Scale c^ Royalty ; and therefore, it w>U 
Hot be furpriiing, that a neighbouring Prince 
who uQde< Adod his own Imereft, 0ioald en* 
fleavour to copy after fo* good an Evample; 
At the fame time, there never was in the 
Reign of any of our Kings, fuch a Conflux of 
3trangers into Scotland, as in the Days of 
Malcolm Canmore-, Englijh efpecially, fome 
of the higheft Rank. By thtm th6 Fafhion 
was begun of Sirnames, m^y of which re* 
main at this Day with oor moil illuftrious 
Families* 'Twas to keep Pace with England 
that the new Titles of Earls and Barons werb 
introduced ; and we may readily believe, that 
g politic King, who underftood the Arts of 
Government, would not flop (hort, bpt endea^ 
vour alio to introduce the Feudal Law^ whici} 

C be 
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he faw would tend greatly to increafe Ms 
Power and Authority • And the Convi<ftion 
founded upon thefe Circamftances turns ftron- 
ger and ftronger, when wc confider, that 
the Praftice of giving Charters of Lands, 
is by our Antiquarians univerfally afcribed 
to Malcolm Canmore. Many of our old 
Families pretend to have had Charters from 
that King, but none before his Time, Now, 
fuppofing the Feudal Law to have been as 
old in Scotland as Malcolm II. 'cis fcarce fup«i» 
pofable Charters would be of a later Date, as 
fuch Writs feem to be neceflarily ci^neded 
with Feudal Grants. 

And this leads to the feeond Branch of the 
Enquiry, by what Means, and after what 
Manner were the Nobles prevailed upon, not 
only to part with their Lands, but to fubjedl 
thcmfelves perfonally to Feudal Service ? 
However the Thing might be at firft dilgui- 
fed, the total Surrender of Lands to the King 
during the Minority of an Heir, and the Year's 
Rent payable at the Entry of every Heir, 

were 
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Were no flighl Ferquifites to be yielded rafhlyw 
The Matter is dark i and HiAorians have 
touched it fo flightly,- that we have few Cir* 
Cttmf^ahcc^ to build Conje<^urds upon. And 
it makes the Story ilill more myfterious; 
tiut wc have Vooohers of extravagant Do^ 
natiofis of the Crown Lands by DaDid 1. iri 
&yours of the Church. I cannot e^ly tt^ 
concile this with the Story told, that Kin^ 
Makdm gave away the whole Crown Land$» 
leferving nothing to himfelf but the Mufehill 
of Scoon. 'Tis true, there might have been 
Forfeitures m the Interim j^ and if any one isr 
iatisfied with this Solution, I have nothing to' 
objcft, only the Interval betwixt the Reigns of 
Malcolm Canmore apd of his Son David h i$ 
rm afraid, too ihorfrto make this Solution be' 
graerally relished. At the £ime Time, King 
David's Liberality to the Church is condenin** 
cd by every Writer as truly unjuft, widi re^ 
gard to his SucceiTors, who were thereby de- 
prived of their Birth-right, viz. the Patrirao- 
Ay of the Crown i And yet the Charge is fearce- 
well Ibuaded, if in Fadt nothing was given : 

C z awayy 
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^way, but forfeited Lands, \«iiidh evfcry Kinff 

is privili^d to difpofe of at his Pleofiire. "- 

. . . ■ - 
I CANNOT readily bring thyfdf to believe,^ 

that MalceJm Cmm^re gave away, the whol6 

Crown Lands^ as is related^ And on tfait 

9tiier band, I can as little farkig myfelf to be^^ 

lieye, that by any Means lefs diah abfobte 

Force, could the Bulk of the Nation ber 

brought to fiibndit to an Ad £b vtfibly prgn-^ 

dicial to thern, that of furrendrtng tfaekr whole* 

Lands to the King, and their Fbrfoos alfo^ 

referving only the Ufafradb, in Name cf 

W^es» for Services to be perfonned by them. 

Iff a Matter fo dark and kitricftte^ I d»i^ 
vefitgre no further; than tofu^eft a few Gon** 
jedtutes^ Before the Feudal Law was knowto! 
in Scotland^ I take it foe griHaf^, that our 
People held their Lands witliout Writ, and' 
that Pofleflion was the Circumftance which 
<Jetern>incd the Property, of Lands, atsat thia^ 
!Oay it does of Moveables. Some Traces of^ 
thie we have reniaining in thd OrJme^lfknds^ 

where 
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wkdb'd the Feudal Laur isfcarce ;^cfttliy efla^ 
bU(hed. If inftead of iatcodocing 4be Feudii ' 
Law, all at once over the whole Kingdom^ 
it ihall be fappofed, that lAukolni CMimre 
did no mc^e but lay the Poundation of a Bu&d-^ 
ifig, which wa6 finidied by his SocodSW, th« 
Thing wiH be ea£ly cfedked : And touch««^ 
kig the Ef>glne8 made UJe of, we need tio6 
be at a Lo&, for we are direfted te them \ff 
onr Authors. It was certainly tile Crgwiv 
Lands which were made Uie of a< the Bail 
foaUuretke Nobles. A prudent Difiriboti'*^ 
on of Pan of thefe Crown Lancfe, without 
fiippofing the whole, to be aliened^ would ga 
a great Way. No Perfon upon whonl Crowrf 
Lands wepe beftowed^ could refiife to hold 
them upon any Conditions the King wa# {dea» 
ied to impofe* Here was a Beginning giwrt 
to the Feudal Tenure. If the Gift wad c<m^ 
iiderable, the Receiver could not handibme^ 
avoid allowing his own Eilate to be ingrolled 
in the Chatter, ibppofing the Tiling to be ^e- 
thanded of him. And fuch Stratagenas woukT' 
not be overlooked by an artful Monardi/ 

- • • - who* 
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wfa^ had it at Heart to loake the Feudal Latw 
imiverfal in his Kingdom. ' . ; . 

Malcolm had another Engine at hand . k 
was this King uncontravertediy who introdut 
ced the Titles of Earl and Baron. Poflibly 
he had a furth^sr Defign in this, than merely to' 
emulate the Splendour of a neighbouring Courts 
Our Forefathers were fond of 1 itleSj and were 
delighted with Shew and Equipage. If fome 
were tempted by a new Title to give up their 
Independency, and to accept of their own 
Eftatesas.a Gift from the King, holding of 
him by military Tenure, we (hall ceafe to 
wonder at the unequal Purchafe, when we fee 
fo many in later Times renouncing their Inde-' 
pendency, and giving themfelves up as Slaves 
to a Court for Ribband^ and Garters, Aill more 
empty Geugaws, if poffible, than Titles of 
Honour. 

The Foundation being thus happily laid, 
our Kings had many Opportunities to carry on, 

the Work. Our Forefathers were a fierce 
and reftlels People j Property was in a conti- 
nual 
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nual Flux by Forfeitures ; and *tis probable, 
that the Bulk of the T:erra jirma di Scotland 
has, by that Means, pafled through the Sove- 
reign's Hands one time or other. This afforded 
ample Means of extending the Feudal 
Law further and further, as Care was always 
"taken to make out Gifts of Forfeiture in the 
Feudal Form, 

• 

One other Caufe there was of the Growth 
of the Feudal Law; which, tho* working 
^lently and imperceptibly, had I'm perfuaded 
a more extenfive Effedt than all the other 
Caufes combined together. 

Mankind, cfpecially in ignorant Ages, 
are governed by Cuftom and Habits By the 
Growth of the Feudal Law, a Charter cer- 
tainly came to be confidered as the moft fo- 
lenin Title to Land, fo as to give toPoffeffion 
alone, without a Charter, but a flender Hold 
of the Imagination. Perhaps this had no re- 
markable EfFeS with regard to old Poflefibrs. 
Put Angular Succeffors, whether Creditors or 

Pur- 
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FurcbafQrs^ were in a. different C^« People 
who part with their Money will not be rea* 
clily &tis0e4 with any Title that is Bot ef the 
beft Sort. Thus> after introducing the Conu 
inerce of Land, we may truft that Charters 
were- multiplied exceedingly. For whatever 
Security a Family might have from a long 
continued To^cSion^ the Notion would in 
time be firmly eftabliflied, that there was 
fio feccnre Nfanner of transferring Land Pro- 
perty but by Charter and Safine. 

. In (hort, my Gonjedure is, that the Feudal 
Law was not introduced all at once, as ouf 
Authors iniinuate, but by Degrees. And 
what I have often heard, favours this Conjec« 
tiire, that (o late as the Reign of James VI. 
there were landed Gentlemen in Scotland who 
Q^er had accepted of a Charter. 

If I am not deceived, this was a Meafure 
the mofl politic, and of the greatefl Fore-o 
caft, that ever was <:ontrived. It was a bold 
Oame for the King to play away his Crown 
l^j^nds for a {rm\\ Cpn0deration in hand ; but 

the 
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the Prolped was fair, as no Conftitution does 
more firmly unite a People with their Sove*- 
reign, than that introduced by the Feudal 
Law, nor gives the Sovereign fuch an imme- 
diate Hold of the Perfons and Property of his 
Subjects. Our Hiftorians give us to undeftand, 
that a prevailing Pefire to fupport the Dignity 
of the Crown, gave Rife tq the Feudal Law 
Jn Scotland. Vm forry to obferve, that Inftan- 
ces of publick Spirit, even among Individuals, 
^re rare in our Hiftory, But I have read of 
no Inftance of an univerfal public Spirit 
through a whole Nation, fufficient to bring 
about fuch a Revolution ; one excepted, among 
the Lacedemoniam^ in the Days of their King 
JLycurgus {a). 

(a) Nor is the Evidence of this Piece of Hiftory alto^ 
gether above Exceptioiv Xenopbon^ who writes a Trea- 
tife upon the Spartan Government, has not a Word of 
it. 
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ESSAY li. 

Constitution of ParltaMent. 

BY the Feudal Corfftitutions, every Su- 
perior had a Jurifdiftidn within his 
own Territory : His Vaflals were obliged to 
attend his Courts, arid it was their Provincd 
to try all Caufes, Civil and Criminal, in Forrii 
of a Jury or Inqueft. Such is the Conftitutioil 
of our Country Courts to this Day, held at 
ftated Times by the high Sheriff, in Name of 
the King ; the Crown Vallals being all of them 
fcound to appear under a Penalty, each in the 
Court of the County within which his Lands 
arc fituated. The Parliament is the King's 
Court for the Kingdom in general, and con- 
fequently his whole VaiTals within the King- 
dom were bound to give their Attendance 
there. The Barons and Freeholders attended 
in this Capacity. The feifliops, Abbots and 
Priors attended in the fame Capacity ; and if 
any of them held their Lands of a Subjedb 
they certainly were not bound to perform this 
Service. 

a 2 Tub 
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The Idea of a King, where the Feudal 
Law took Place, is not that of a chief Magi- 
ftrate or Governor, but that of a Paramount 
Superior, having the whole Land Property of 
the Nation vefted in him, having his Vaffals 
attached to him by Homage and Feahy, and 
fupported by him out of the Produce of his 
Lands : which makes a very ftrid Conne<3:ion 
and Union betwixt them. The Idea of a Par- 
liament, as I have faid, is that of a Court 
where all the King's Vaffals arc obliged to at- 
tend for adminiftrating of Juftice, and for 
making Regulations to bind the whole Society^ 

It was one Effefl: of the Feudal Law to 
withdraw Land from Commerce. Land be- 
Jng allotted for the Maintenance of Servants 
or Vaffals, ready to obey their Mafters Com- 
mands in War and Peace, the Superior could 
not fell, becaufe the whole Profits arifing from 
the Subjedt belonged to the Vaffal, and the 
Vaffal could not fell becaufe he was not Pro- 
prietor. This was an unnatural Conftitution, 
which could not fubfift long in peaceable 

4 Times. 
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Times. The Severity of the Feudal Law 
gave Place by Degrees to milder and more na- 
tural Regulations. Land the moft defirabl? 
Acquifition came to be in commercio^ and .the 
Crown VafTals originally few in Num^ber, and 
poflefling large Territories were greatly mul- 
tiplied. Purchafers were willing to hold of 
the King rather than of a Subjed ; and the 
King was willing to encourage this Com- 
merce, as it leflened the Power of the great; 
Barons. . In Time the obliging fo many fmall 
VafTals to an expenfive Attendance in Parlia- 
ment, was confidered as a Grievance. In 
'England this Grievance was remedied, pro- 
bably in the Days ol ^ohn ox Henry VXAoz 
the Record of that Tranfaftion is loft. The 
Remedy was introduced with us later, and we 
have the Record entire- By the A£t loi, 
PafL i^ij^ the Attejidance of fmall Barons 
and Freeholders is difpenfed with, provided 
they fetid to Parliament, from every Shire, 
two or more of their Number to reprefent 
them. 

We 
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We followed the Englijh fo clofe in all 
tlieir Regulations concerning Law and Policy, 
that I am perfuaded our Statute 1427. haS' 
been copied from feme Englijh Statute enadt- 
ed by King John^ or in the Beginning of tha 
Reign of tlenry III. which is now loft with 
many other Statutes of that Period, One thing 
is certain, that we find Knights of the Shire 
eledted by the fmaller Crown ValTals, pre- 
cifely as in Scotland^ early in the Reign of 
Henry II L But this is not all. We find by 
^ivigjobn's Charter of Privileges to his Eng^ 
lijh Subjeds, Sections 17. and 1*8 . that it wasr 
the Pradice in his Days to fummon to Parlia- 
ment the greater Barons by Name, leaving 
the lefller Barons and Freeholders to be fum- 
moned by the Sheriffs edidtally, or in genefal 
Terms. Here we have the lefller Barons at- 
tending perfonally. From the Reign of Henry 
III. downwards, the fmall Barons and Free- 
holders never did Duty in Parliament, other- 
vsrays than by fending fome of their Number 
out of each Shire to reprefent them. This 
makes it extremely evident, that the Atten- 
dance 
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dance of the fmall Barons and Freeholders 
muft in England have been difpenfed with, as 
in Scotland y upon Condition of their fending 
Reprefentatives. Their withdrawing firbm 
Parliament might have been overlooked ; but 
fo pointed a Regulation, as that of adting by 
Delegates, could never have been introduced 
otherways than by a Statute. The thing de- 
ferves to be attended to, becaufe it laid the 
Foundation of a Houfe of Commons, of 
which more fully afterwards. 

Whether the Royat Burrows were ori-^ 
ginallycohftituent Members of the Parliament 
is a Point much debated. It is obferved, 
'* That the Reddendo of their Charters being 
*^ Watching and Warding only, they were 
'* not bound to give Suit and Prefencc in any 
^* of the King's Courts ; that they had a Court 
^' peculiar to themfelves, which was the 
Chamberlain Ayr ; that dejaBo there is no 
Inftance of their ever appearing in a Coun-P 
ty Court, and confequently no Reafon to 
f? believe they appeared originally in Parlia- 

'* ment 5 
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^' ment } and that \a England there is no Er 
" vidence upon Record, of Burgefles being 
." called to Parliament, before 49. jH?«ry III, 
" at which time Writs were dircded to the 
" Sheriffs of the feveral Counties, to rctujn 
the Knights of the Shire and Burgeffes ; 
whence *tis conjedtured, that the calling of 
the Burgeffes to Parliament was a Politic of 
Smon de Monffort^ who had at that Time 
the Power of the Kingdom in his Hands, 
and who called the Parliament 49. Henry 
*• III. in order to purge himfelf from Sufpi- 
cions fpread abroad of his intendingtoufurp 
the Crown." One Fad: is clear, with 
regard to Scotland^ that in a Preamble tq 
Rabert Bruce's Laws ftill extant, the whole 
Orders are faithfully enumerated; Bifliops, 
Abbots, Priors, Earls, Barons, and other 
Noblemen of the Realm, without a Word of 
Burgeffes. In a Preamble to the Laws of 
Robert III. Burgcfffes are mentioned for the 
£r(l Time ; and the Conjed:ure is, that many 
of the noble Families having been extinguifh- 
ed, during the Struggles we had for Liberty 

againft 
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againft the two Edwards of Englandy King 
Robert Bruce ^ in order to recruit the Parlia- 
ment, found it neceffary to call the Royal 
Burrows to a Participation of the Govern- 
ment. 

Notwithstanding thefe fpecious Fads 
and Obfervations, I am of Opinion, that 
Ihe Royal Burrows made originally one 
of the Eftates of Parliament. What deter- 
mines me to think fo, are the following Rea- 
ibns : In the firft Place, they art the King's 
immediate VaiTals, and therefore bound to 
Attendance equally with the Barons and Pre- 
lates ; Suit and Prefence in the Superior's 
Courts being a Duty eflential to every Feudal 
Holding, unlefs where exprcfly remitted. 
Secondly^ Attendance in Parliament, in old 
Times, being reckoned a Burden or Service, 
by no Means a Privilege, the Royal Burrows 
would not have obeyed a Summons from the 
King, unlefs they had been bound by their 
Holding. And our. Kings were by no Means 
fo abfolute, as by their mere Will to intro^ 
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duce a Regulation of this general, and impofr 
tant Nature. And in the third Place, Supir^ 
pofingthe King's Authority gre?it enough to 
oblige the Burrows to fubmit to this En^ 
croachmcnt upon their Privileges, we cannot 
fuppofe fo wife and juft a Prince as Robert 
Bruce would undertake fuch a violent Mea- 
fpre, not only without Neceffity, But where 
^ more natural Remedy was at hand. For If 
many noble Families were extinguiihed, their 
Eftates furely were not, which falling to the 
Crown, by the Suppofitjon, through the Failrt 
ure of Heirs, were an ample Fund for, in- 
creafing the Niimber of Crown Vaflals to.fil| 
|:he Parliament. Lafily^ 'Tis prcfumable th^ 
Commerce of Land had crept in before this 
Time, and that the Crown Vaflals were ra- 
ther more numerous than formerly. It is cer- 
tain, they were fo greatly multiplied the very 
next Century, that it w^s thought expedient 
to exempt the fmaller Barons from their Atr 
^endance. 

And 
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AitD in , Anfwer to what is urged bn the 
Other Side^ the. Reddendo of Watching and 
Warding prbres nothing ; many Services be- 
ing due which arc not expreftin the Charter. 
Witncfs the common Stile of Ward-holding 
Reddefido fervitia folita et confueta. It has 
a ftronger Appearance, that Royal Barrows 
have been all along exempted from attending 
the County Courts. But* this Indulgence, 
and the having a Court peculiar to them-* 
ielveSj Vita, the Chamberlain Court, will not 
infer their Exemption from Parliaments, 
where Laws are madeHnding upon the whole 
Kingdom 5 whereas judicial Proceedings were 
the only Subjeft-matter of Chamberlain Ayrs, 
nothing being there tranfaded relating to pub- 
lic Policy or Government. 

Tho* there is no Mention of calling Bur- 
geflfes to the Englijh Parliament before the 
49. Henry III. it appears to me a very lame 
Inference, That the Praftice began at this 
Time, when we find the Records of preceed- 
ing Tranfadions fb impcrfedl. At the fame 

E 2 Time, 
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and known Writ of the Law 6{ Englandt 
Had any thing .extraordinary been enjoined, 
it muft have been introduced with a Prean^ble 
tofupport the Command; efpecially^ as this 
1;«ras not a Matter of Courfe, but a Summons, 
which the Burrows Were not bound to obey« 

i HAVE been the fuller upon this Point, as 
it tends to afcertain what was the original 
Conftitution of Parliament, and to prove that 
all the King's Vaflals, and no other Vaflal$, 
were the conftituent Members. As perfbnal 
Attendance was required, there was no Place 
for Reprefentativesi, u^lefs from the Burrows. 
It would have been an Hard(hlp intolerable, 
to oblige a whole Community to pcrfonal At- 
tendance y and therefore We may well fup- 
pofe, that in all Times this AttendaiKe has 
been difpenfed with, upon fending a few of 
their Number to reprefent them. This was 
originally the only Reprefentation, ; properly 
fo called. 

Thus we fee how the fmall Crown Vaf- 
fals came to be freed from attending Parlia- 
ments, 
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mente,' both in England and Scotland. :Tn 
Smtland thefe Vaffdls had fo littk Attention 
to the Public, that they were fatisficd with 
their ExefttpCion^ without thinking of fulfill 
li»g ihe^Q^fiditioA by fending Reprefcntatiycs^ 
'till^tbfc Regulation was enforced by a new 
l-aw ;.i q6 which afterwards. Probably in 
JlSrngland the Cafe would have been the iame^ 
but for the peculiar Circumftances of th^ 
Timcs.jJOric. thing appears, that in a Par- 
liament held by Henry lil. ' anno 1 2 j;8, there 
were. but twelve Reprefcntatives from the : 
fmall Barons. Yet foon thereafter Strug* • 
gles betwixt the. King and his. great fianoas 
drawing to a Head, there were in the Parlk- , 
ment.1264. no fewer than four Knights for 
each County. This full Reprefentation was 
probably occafioned by the Anxiety of the 
Barons, . defiring a numerous AjScmbly to give 
Weight to their Proceedings. And the Ro* 
, gulation having once taken Place, would rea- 
dily be kept up, without any new Irnpulie, 
with the Difference only oP more or fewer 
Reprcfentativcs from each County. 

The 
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The fending of Reprefentatives, in place 
of the fmall Crown Vaflals, was but one Step 
towards cftabliflhing the Houfe of Commons 
of England in the Form it now fubfift^. -Thb^ 
tl^c. King's Vaflals convened in Parliaments 
were diftinguiflied into three Eilates^ tbeSpi^ 
ritual Lords, the Temporal Lords or^ Barons j 
and the Jlrprefentatives from the Royal Bur- 
rows, we: muft not imagine they made three 
difierent Bodies : They were all equally the 
King's Vaffalsy and compofed but one Body 
politic, which fat and voted in one Houfe. 
AxkI this Form continued in Scotland folong 
as our Parliament fubfifted, after we had Re«r 
preigntatives from Shires as well as before. 
Jii England, for many Centuries, the greater 
Bfirons have made one Body, the Reprefen** 
tatives from the Shires and Burrows another, 
who fit in different Houfes, and debate and 
vote feparatcly* At what Period this Form 
was eflabliflied is altogether unknown, fo far 
as I can learn j tho' tte Thing be extremely 
remarkable, by the Change it has made in 
the Conflitution of the Engli/b Govern*. 

ment, 
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ment. This only is certain, that there 
were two Houfcs of Parliament before the 
1376} for, in a Parliament held that Year 
Peter de la Mare is mentioned by Hiftoiiians 
as Speaker df the Houfe of Commons, which 
is a pretty ftrong Evidence, that the Com- 
mons were at that Time feparated from the 
Peers, having a Prcfident or Speaker of their: 
own ; for one Body cannot readily admit of 
two Prefidcnts. 

As this Divifion of the Englijh Parliament 
into two Bodies, was no neceiTary Confequence 
of fubftituting Rcprefentatives, in place of the 
numerous Body of Electors, I am apt to ima- 
gine, that the DifHcuIty of accommodating all 
the Members in one Place has occafioned the 
Separation. Parliaments were of old ambu* 
ktory. Scarce a great Town in England bur, 
one Time or other, has been honoured with 
a Parliament, However ill accommodated, 
there were no Means for a Separation, while 
all the Crown Vaflals fat in their own Right : 
for they could not think of making a feparate 

F Body 
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Body of a few Reprefentatives from Barrows. 
But after Reprefentatives were introduced, in 
place of the fmali VafTals of the Crown, a 
Divifion into two Bodies was readily practi- 
cable, by placing the Spiritual and Temporal 
Lords in one Room , the Reprefentatives from 
the fmall Crown Vaflak and from the Bar« 
rows in another. This Practice probably bad 
its Beginning in Towns where no (ingle Room 
was found large enough to accomouKlate the 
whole Body, and has been kept up in other 
Towns, where there was not the fame Ncccf- 
fity, poffiWy by the Authority of the Peers, 
upon whom it conferred an additional Luftre. 
The Silence of Hiftorians favours this Con- 
jcdurc. Had this Divifion of the Parliament 
been the Refult of any folemh Ad, whether 
of the Parliament itfelf, or of the King and 
Council, fuch a Regulation would not readily 
have efcaped' Notice, However this be, the 
fplitting of the Englijh Parliament into two 
Bodies, laid the Foundation of a great Change 
in the Conditution. And this Event, among 
many, is an Inilance of Revolutions which 

fpring 
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fpring from the mofl accidental or tranfitory 
Circumftances, and for that Reaibn are ex«- 
tremely obfcurc in their Origin, however re- 
markable in their fubfequent Appearance. 

As our "James I. was perfedtly well ac-^ 
quainted with the EngUp Conflitution, by his 
long Refidence in England^ it appears to have 
been his Plan to introduce into his own King^ 
dom many of the Laws and CuJIoms of that 
Country. What we have at prefent to take 
Notice of, are ccmtained in the above-men- 
tioned Statute, A6t roi. Pari. 1427. \ft. ex- 
empdi^ the fmali Barons and Freeholders 
from Attendance in Parliament, upon Condi- 
tion of lending Reprefentatives ; 2^, making 
thefe Reprefentatives, perhaps with the Re-^ 
prcfcntatives from the Burrows, a Jfeparate 
Body, which appears from the Regulation 

* 

appointing a Prefident to be chofen, called 
the common Speaker of the Parliament ; 3^/, 
enaifting that the Prelates and Peers fhould be 
called to Parliament nominatim by fpecial Pre- 
cepts. Touching the firft of thcfe Regukti- 

F 2 ons. 
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ons, of which mention has beert made above, 
we don't find that the Adt.took EfftSt. The 
fmall Vaffals of the Crown, who had their 
owa more than the public Intcreft at Heart, 
laid hold of the Exemption given them, with- 
out thinking of fending Reprefcntatives, be- 
caufe thefe Reprefcntatives were to be fub- 
lifted at the Charge of their Conftituents. 
And the Prelates and great Lords, in whom 
the Power of the Parliament centered after 
this Regulation, had no Intei^cft to enforce it. 
The King indeed had an Inttreft, in order to 
balance the exorbitant Power of the Nobles * 
but in thefe rude Times this was overlooked 
infomuch that a Statute was obtained in the 
Reign of James II. viz. Ad: ^^^^ Pari. 1457, 
relieving all Freeholders from Attendance, 
whofe yearly Rent did not amount to 20 /. 
without a Word of their being obliged to fend 
Reprefcntatives. Matters continued upon this 
Footing till the Days of James VI. fave that 
by the Aft 78. Pari. 1503. all were exempt- 
ed from Attendance whofe Rent was within 
One Hundred Merks. The Reformation 

greatly 
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greatly increafed the Power of the Nobility, 
as it almoft extinguiftied the Prelates. The 
Abbacies were totally demoliflied ; and but 
few of the Biftiops frequented the Parliament. 
By this Means the Nobility had all in their 
Power : They opprefs*d the Burrows, and were 
too ftrong for the King. Thus the Govern- 
ment became purely Ariftocratical, and flood 
in need of fome Regulation to bring it to its 
former Poife. Had the A& of James I. been 
followed out, in the fame Manner as the like 
Regulation was followed out in England^ this 
Evil would have been prevented : And now 
the only Remedy was to revive that Ad. 
The Surprife is, that a Majority was found a- 
mong the Nobility, to countenance a Regula- 
tion, which behoved remarkably to abridgb 
their Authority. It appears from the Statute 
which is the 1 14. Pari. 1587. that great Op- 
pofition was made. The Attendance of the 
fmall Barons in Parliament was fo thoroughly 
in difufe, that they could not now think of 
refuming as a Privilege, what they had fo long 
been exempted from, confidered as a Service. 

But 
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But it had all along been underftood to be the 
Prerogative of the Crown, acknowledged in 
every Statute rdacing to the Parliament, that 
the King might cail, by fpecial Writ, any of 
his VaiTals to attend the ParlianKnt, notwith- 
Handing of their Exemption. Probably this 
has been the Inftrument made ufe of by the 
King's Minifters, to gain the End propofed : 
The Nobles would be told, that if they voted 
agaiofl: the Regulation, the King would ufe 
his Privilege of calling to Parliament a Num- 
ber of his fmall Vaffals, fufficient to over-ba- 
lance the Nobility. As this is but mere Con* 
jedure^ it is fubmitted to the Judgment of 
others. One Thing is certain, that the Adt 
1427. was revived, and tlie fmall Barons fent 
Refjrcfentatives to Parliament from that Period 
downwards. 

1 HAVE mentioned above, that it was a 
Part of the Plan of James I. to divide his 
Parliament into two Bodies, as 10 England* 
This was not followed by James VI. for our 
Pariiament continued one Body to the End, 

2 It 
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It is left ta conje^re, whether this was of 
Defigp, or by Accident ; for our Hiftorians 
are extremely defeftive up^n our Civil Tran- 
;&<ftioos. We have no Occafion to go fiirther 
than to England^ to learn what Inflaencd it 
has upon the ConAitution, to divide a Parlia-* 
ment into two Houfes ; and as it was a politic 
Age, this of James VI, I am apt to believe^ 
it was not without Dcfign, that the Parlia* 
ment of this Kingdom was continued upon 
its okt Footing. This is a curious SubjeA, 
and deferves to be attended to. It is pretty 
obvious, that the King's Negative againft a 
Regulation agreed to by both Houfes is not a 
very valuable Privilege. The Opinion of the 
two Houfes being underftood to be the Senfe 
of the Nation, has rather too great Force 
to be refifted by the Veto of any lingle Man, 
the King not excepted. His refilling an Af- 
fent in fuch aCafe, is virtually declaring him* 
felf againft the Interefts of his People. But 
an Engli[h Monarch is feldom brought under 
this Dilemma. If he can but get a Majority 
in cither Hoiife on his Side, the Work is done. 

He 
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He may appear to be neuter. Thus, taking 
the Parliament complexly, a great Majority 
may be againft the King, bent, we may fup- 
pofe, to fetter him by new Limitations ; and 
yet he may ward the Blow, by procuring a 
icrimp Majority in either Houfe for him- 
This cannot happen where the Parliament 
makes but one Body, as in Scotland. So far 
the Advantage lyes on the King's Side, where 
the Parliament is compofed of two Bodies. 
But to balance this, the fame Advantage lyes 
on the Side of the People, where the King's 
Views are to enlarge his Prerogative by Au- 
thority of Parliament ; f cm: a fcrimp Majority 
in cither Houfe, interpofing a Veto, fruftrates 
his Defign. In a Word, a fingle Body gives 
great Opportunities of making Encroachments 
on either Side ; whereas, fuppofing the Con- 
ftitution to be found and entire, it is beft pre- 
ferved fo, by a Parliament compofed of two 
Bodies. 

So far the Scales feem to hang upon the 

Xevel. But then feldom is a Nation fo uni- 
ted, 
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fed, as to think of ttiaking Encroachments 
upon the Pref-ogative Royal : WberfcaS the 
King, a ' fitfgle Perfon, has many Oppdrtuni- 
iitby and fcldorti wantb Inclination to enlarge 
his Fa^ttS. King Jam^s and his Minifters 
Ctfuld not biit be fenfible of this, and there- 
fore ai fkigle Body was their Game. But the 
Goritrivanfte hty i IktFe dee^r ; and this may 
be difc6verfedi by attending to one Branch of 
the Confetirtidn of the Parliament, peculiar 
fo Scdt/and. At v^h^t Time it was that the 
iLords' of th6 Articles were eftabliftied, is un- 
certain. Iftit as the Seffions of our Parlia- 
merrt were geiterally very fliort, it was fbtrnd 
nece'ffiiry, virhen Bufinefi multiplied, to eleft 
a certain Ntfmber out of each Eftate, to pre- 
paffe and digeft Matters that were to be laid 
before the Parliament, fot their Determina- 
tion. This feleft Body was called the Lords 
of the Articles ; and fuch was the eftabliflied 
Pi'adtite, thai no Bufinefs could be kid be- 
fore the Pa^rKamtht, but what was prepared 
by thefe lofcfe. This t^as in reality a Nega- 
tive before Etebate, whibh is of vaftly greater 

G Importance 
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Importance than the King's Negative after j 
and the word of it is, that there was no Re- 
medy, in our Conftitution, againft the Par- 
tiality of the Lords of the Articles, however 
glaring it might be. A Body thus confti- 
tuted, could not fail in Time toengrofs the 
whole Power of the Parliament. And in 
Fa£t it came to this at length, that Parlia- 
ments commonly fat but two Days. On the 
firft Day of their Meeting, they chofe the 
Lords of the Articles, an equal Number out 
of each Eft ate, to whom the King joined 
eight of his Crown Officers. Thcfe received 
all the Grievances or Articles that were brought 
to them, and formed them into Bills, or re- 
jedted them at their Pleafurc. When all Mat- 
ters were ready, the Parliament fat another 
Day, and approved or rejected the Bills that 
were laid before them. 

Such was the Pradice in the Year 1587, 
when the Adt of James J. was revived. The 
King had a fair Chance to fecure the Lords 
of the Articles for him, whether by influ- 
encing 
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cncing their Eleftion, or by gaining them 
over after they were eleded. At any Rate 
eight Officers of State devoted to the King, 
muft have had great Influence in fo iinall a 
Body. By this Means the King was pretty 
fecurCi that nothing could be brought into 
Parliament without his Approbation. But 
even this Security was not reckoned fufficient. 
About this very Time, or foon after, a Scheme 
was laid and executed to improve upon the 
above Regulation. Under Pretext that the 
Lords of the Articles had not ftifficient Time 
to overtake the Multiplicity of Affairs laid 
before them, four Perfons were to be named 
out of each Eftate, whofe Province it was to 
meet twenty Dsfys before the Parliament, to 
receive all Supplications, &c. to rcje<ft what 
they thought frivolous or improper, and to 
digeft into a Book what they chofe to lay be- 
fore the Lords of the Articles. This was 
done by the Aft 2 1 8, Pari. 1594* The Aft 
may be thought defcftivCj as no Provifion is 
made in it for the Choice of this feleft Body# 
But this was purely an Artifice. It would 

G 2 hdv^ 



|« CONSTITUTION OP 

have been too bare£iced to have named the 
King openly ; for it was the fame with giving 
hina a Negative before Debate. And yet it 
qiuil have been obvious, that the Choice be-? 
hoved to reft upon the King ; for a Body that 
was to meet before the Sitting pf the Pacliar 
meot, could not poflibly be chofen by the 
Parliament. Bur, as if this were not fully 
fufiicient to lodge with the Crown the Power 
of directing Matters that were to he brought 
into Parliament, it is further declared, ^^ ta 
** be the Privilege of the King, to bring di- 
^* re<ftly into Parliament all Matters concern- 
^^ ing himfelf, or common Gqod of the 
f' Realm/' 

This Statute was too manifeft an Encroach- 
ment upon the Liberty of the Subjedt to be 
patiently fubmitted to. It has far that Rea* 
fon been dropt ; for I cannot otherways con- 
ceive, what Need there was for the Artifice 
made Ufe of by the Minifters of Cbarks L 
in the Parliament 1633, to fecure the Lords 
of the Articles for the Crown -, to wit, that 
2 the 
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the Bjftiops fliouW chufe eight Peers, arid thtf 
Peers eight Biftiops; and that the fixteeri 
tkftod of the Bifliops and. Peers (hould jqint- 
ly chufe eight Barong, ^nd' eight Commillioi^-i 
crs for Burrows. With thefe were joined the 
Officers of State ; and thus were the Lords of 
the Articles conAituted, the Chancellor to be 
f^refident in all their Meetings. The Aptifioa 
here is obvious- The Bifliops were univer*^ 
(ally io the Intefeft of the Crown, as they 
have been at %\\ Times; and upon allOcca* 
^ns. The eight Peters elefted by them were 
fure Cards for the Crown,, fuppofing but 
eight of fo, numerous a Body capable of flich 
a Bias. As the whole BiOlops wen^ for the 
Crown, it was indifferent which eight 'WeFd 
chofen ; and we may be certain, that Qon» 
would be chofen out of the Commons^ bat 
what were forth© Khig's furpofe, when foeh- 
were the Elcdlora. This Method we may 
believe wa» not pradifed by the Parliaments 
during the Troubles. They fhewed t-heir 
Diflifce to fiich Artifices by abrogating the 
above mentioned Statute ^^594- ^^ was judged 

too 
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t6 the feveral ShefifR, dfrefting theift to 
fummon publicly, or cdiaaHy, all thofd 
who were-'obliged to attend the Parliament, 
ft puHic Notification, probably it the 
Mafket^tfofs of the Shire, -wiaS thought futli- 
defit. over" ittd above this general Sufflmbris, 
which cotnprehendecl all thie Ranks equal- 
ly, 4 fotm wars' introduced, in the Reign of 
ICing yoky of writio'g Letters to the Prelates 
arid g'fe* Lords by Name, acquainting them 
6f the Time and Pkce of holding th6 Parlia- 
ment, and fequifirig thtir AtfeAdindfe. When 
llepfefeiitatives were introduced in place of 
the fmall Barons, the geiifeiral Summons w^ 
laid afide as ufelefs. The great Barons were 
called by fpecial Letters, and the Brieves, now 
direaed to the Shefi^, came to be more fpe- 
cial, ordering tHe'ni- to return two Knights of 
the* Shire, and two Burgeffes out of each 
Burgh within the Shite ; which Form is con- 
tinued down to this Day. In Scotland the 
ftnatl Barons, laying hold of their Exemp- 
tion, without fending Reprefentatives to Par- 
liament, the general or ediaal Citation con- 
tinued 
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tihiied ih Ufe as formerly, with this Adclidoa 
only, that, befides the general Citeiion, Let- 
ters came ta be direded to ievery otte of thd 
great Lords in particular. There was not thci 
feme Neceffity here tb alter the Form of Ci- 
tation, that there Was in England i The ge-^ 
heral' Suittmons arifiVAed the Purpofe iiow as 
Well as formerly • for, not comprehending any^ 
bnt who were bound to give Attendance, it 
readily accommodated itfelf to the new Re** 
gulations, exempting from Attendance thoie 
Whofe yearly Rent was undei^ a certain Sum, 
That the geheral and fpecial Summons wer6 
tiled at the fanie Time, is clear from an Ordei^ 
of yamei III. entered in the Records of Par-* 
Hametit, 21ft Rk 1487. for diffolving the 
Parliament, and calling a new one. The 
Words are ; " We do you to wit, that our 
^^ Sovereign Lord, by the Advice of hii 
^* Counciil, has, for certain reafonable and 
** great Caufes deferted and diffolved hisPaf- 
^* liament, that was contmucd of before to 
•* the 5th of May next to come, and has or-« 
^^ dained a new general Parliament to be fe% 

H •' and 
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I and proclaimed to be bolden at Edinkur^^ 
" the 1 2th Day of May next to come, with 
** Continuation of Days,, and general Pi:e'f 
*^ cepts to pafe to ail Lards, Prejatcji, Bjtroij?, 
" Freeholders and Commiflaries,, aini wi^ 
^ fpecial Letters under hi$ Signet, to all tho 
•* Prelates and great Lords of his Rcalm^ ta 
^ fhew and. declare to them the Cauie oi th& 
" fitting of his ^id Parliament/' . » 

I HAi^E annexed a Copy of the Brieve 
iiSiied out of the Chancery for an edidtal Cite* 
tion, bat I have not been fo lucky as to fin^ 
anywhere the Form of the fpecial Precept, 
under the Signet. Probably this^ Precept ha» 
fellen by Degrees imo Difufe, and the calling 
of the Parliament been left to the ediiflal CU 
tation, comprehending all Perfons who wer^ 
bound to give Attendance, What confirms^ 
me in tliis Opinion is the Statute 1587, fi^ 
often above mentioned, dircfting Comniiflion-, 
crs to be chofen for each Sheriffdom, an4 
their Names to be notified to the Diredor o^ 
tfee Chancery. The Form of cairwg thefc? 
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Commiffionm to Parliament is e^rprefl: in the 
Stattitc, ^* Thoit the faid Commiffioncrs be 
^* vramed at liic &ft, by drtueof Piecepig 
<^ forth of the Cbancdlary, 6r by his High- 
** nef^s'miiSve Letters: And in all Time 
•* ther^ftcr by Precepts of the Chancellary, 
** a^ (hall be ditedted to the other Eftates/* 
At this Period it would appear there was n<i 
^ther Pxccept in Ufe but that iflued out of 
Ae Chancery, viz. the Brieve diredled to the 
fcveral Sheriffs, ordering a general or edfdial 
Sdmtnons. And this Bi^ieve alfo was after* 
wards la?d aiide, and in Place of it Parlia- 
ments were 4Jon**ntd by the King's Procla- 
mations. 

» 

The Fofm= ^rf'^jaffling iBfitlfh Pafliameirt^ 
fo far as concerns Scotland^ is appointed by 
particular S^tatates. In order to the ekding 
of the fixteen Peers, a Proclamation is iiSlied 
cinder the Great Seal of Great Britain^ com- 
manding all the* P^irs of Scotland to afremble 
at fuch Time and Place, as is appointed in 
the Proclamadon, then, and there to eled 

H 2 the 
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the fifteen Ftcri ; And the ProcUmation nm^^ 
be duly publifhed at the Market-Crdfs of E^ 
4inburgh^ and in ^11 the County Towns of 
Scotland^ twenty-five Days before the Meet- 
ing for El?<ftion, 6th Anne 22. The like 
Proclamation might have fufficed for the 
Meeting of the Freeholders in every County, 
%o chvife their Jleprefentative? ; but a diiferent 
Form was chof?n, and rcafonahly, being 
^lore analogous to the Pradice of England. 
pricves or Writs under the Great Seal of Great 
Britain^ are dife£led to the feveral Sheriil^ 
^nd Stewards, who, op Receipt thereof, 
jnuft forthwith give Notice of the Time of 
Eledion of the CommifHoners for Shires ; 
and, at the Day appointed, the Frieeholders 
mufl: 9onvene at th^ Head-Burgh. of their 
Shire or Stewartry, and proceed to the Elcc-r 
tion of their Commi^ncr. And the Clerk 
of the Meeting muft immediately return the 
Name of the Perfon elefted to the Sheriff or 
Stewart, who (hall anne» it to his Writ, and 
yeturii it wi.h the fame into the Court out of 
Vfhich the Writ Ifiucd.. By Authority of the 

feme 
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fame Briefc or Writ, the SheriiF or SteWart 
inuA: forthwith direft a Precept to every Royal 
Bargh within his ]\xti(6i^ion^ comiAaiiding 
•tfaem< forthwith to ele€t a Commiflibner, a$ 
they ofed formerly to ele<^ Commiffioners to 
the Parliament of Scotland^ and iappointing 
the Commifiioners to meet at the prefiding 
Burrow of the Dift rift, upon the 30th Day 
after the Day of the Tefle of the V/rit, there 
to chufe their Burgefs for the Parliamerifc 
And the common Clerk of the prefiding Bur- 
row niuft immediately, after the Ele6lion, 
return the Name of the Perfon eledled to jhe 
Sheriff or Stewart, who (hall annex it to his 
Writ, and return it with the fame, as afore- 
fdid, 6th jime 5, 

By ani edidal or general Summons one Be- 
nefit arifes to the Subjed, which has not been 
attended to when the Statute 1587 vv^as made, 
ptherways 'tis probable this Form of Sum- 
mons would have been laid afide, and that of 
perfonal Citation taken up 5 for which there 
yf9$ the belter Colour, that it was but follovy- 

H 
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PORMef ty WR ITS for ca/&tg a 
Parliament in Scotland. 

ITT^ H E Parliaments of Scotland were oi 
X ^^^ called and qqnvened by Brieves di- 
redled forth of the Chancery ; for iffuing of* 
vrhlch Brieves, there was an A<9: cr Ordinance 
Ha^d&by his Majefty, with Advice of his Pri- 
vy Council, for the Dire6lof*s Warrant;*Liri 
thefe Terms: 

\ . • • • • • ' 

TtiB King's Mnjefty^ mtb Ahke of bis 
CounciL has ordained an Parliament to be pro* 
clainitdy to begin in the Burgh of Edinburgh^ 
the &c. Day of. &c. for ordering^ treating 
and concluding of fucb great Matters as in^ 
Jlantly occurs concerning the Hingis Grdce,^ the 
^ell of ibis Realm^ and the Lieges thereof: 
^Therefore ordains the Director oj the Chancery^ 
to direSt Precepts to all Prelates^ Barons^ 
Commijfars^ and Bealzies of Burrows, and all 
cfbets Qur , Sovereign Lord's Freeholders within 
this Realm ^ charging them to compear the faid 

Day 
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D^ and Place ^ for their Advice to be bad in 
fucb T^ hi figs y 0s at that Time, JhtU hefroponed 

• • • » 

"" ' W^HEKEuf^N tfic Dirciftor ^vcs out Pre- 
cepts (or'&ieves)- as follows,' whereof I fliall 
only infert one, 4irefted to a BaiHie, all thte 
f^ being ^f the feme Tenor, and difKfring 
in iiothihg but in the Defignatbn of thfe 

P?lPty to 'w4iom it is direif^ed ; "^ 

... • ■ ' ^ . . ^.^ . • 

^ACOBUS^ Dei gratia. Rex Scotdruf^^ 
\J BfiBivo fuo de Qmall^ et deputatis fuis, 
faUifem. ^ia ex avifamento et deUberatione 
noftri charijjimi (onfan^tdnn ac guhematoris, 
ac dominorum mjiri co»Jlii^ crdinavimus par^ 
liamentum noftrum tenendum apud Ediniurgum^ 
et incboandum tali die cum continuatione die^ 
rum ; vobis pracipimus et mandamus^ quatenus 
fummoneatiij^ feu p4^lice fummoneri faciatisj 
jomnes et fnguks Epifcop^s, Abbates^ Pri^^ 
resy Comitesy Booties et C4eteros Libere^ 
tenentesy totius Bailie veftra^ et de qmtibet 
BurgQtre^ vel^ufituor defufficientioribus Bur^ 
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geiifihs fufficienUfiU' Oommifjitmem babentilms^ 

quod compareant cot am twins di£iis die et loco 

in diSto nofiro ParliamentOy una cum aliis reg-^ 

ni nojlri Pralatts^ ProceribuSy et Burgorum 

Qmmiffariiiy qui tunc ibidem prcptfir hoc in^ 

xterer^nt congregati^ ad tra^andum^ concord 

. dandf^m, fubo^ndum, et determinandum ea^ qua 

inMSto nofiro ParHamentOy pro utilitate regni 

■ noflri et Reipubiica traSianda fuerinty concor^ 

danday fubeunday et determinanda ; et vos Jitis 

ibidem diSio diCy babentes vobifcum fummoni" 

ponis.vejlra tefiimonium^ et hoc Brieve. Ef 

^hoc fub poena quce competit in hac parte y nul;^ 

laienus omittatis. Datum Jub tejlimonio magni 

nojlri Sigilliy apud Edinburgum penuUimo die 

^menfis Maiiy anno regni nojlri fecundo* 

* ' « - • 

Ballivo de Cowall 
. PRO Parliamento, 

• • ■ I 

' This Precept was under the Teftimony of 
the Great Seal, which was then but very lit- 
tle, in white Wax. 

1 FORM 
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FORM of the Brieve or Wr i t for 
calling a Parliament in Great Britain, 

^^EO RG tUS pei gratia, Magna ^ 
^^ Britanniay Fraitcia et Hibemia Rex^ 

Fid^i Defenfir, Vicectmiti Comitatus de Butt^ 
falutem. ^ia de avifamento et affenfu concilii . 
n$firi, pro quibufdam arduis et urgentibus ne^ 
gotiis, mi, ft at urn et defenjionem regni noftri 
^Magna Britannia et Ecclefia concernentibus, 
quoddam Parliamentum nojirum apud civitatem\ 
nojiram JVeJiminJiery decimo die Maii proximo . 
futuri, teneri ordinavimus ; et ibidem, cum 
Pralatis, Mi^HMibus et Proceribus diSli regni . 
nojiri colloquium habere et traSlatum : tibi pra-* 
cipimuy firmiter , injungendo, quod immediat^^ 
pojl debitam mtitiam prim inde dandam, unwn 
Militem gladio cin5lum, magis idoneum et dlf-' 
cretum Comitatus pradiEt. per Libere-tenentef 
ejufdem Comitatus, qui eleSiioni bujufmodi inte^ , 
rerunt, fecundum formam ftatuti in eadem cafu ^ 
editi et provifi, eligi facias. Tibi etiam pra-^ , 
cipimus, quod de guolibet recall Burgo Comiz.\ 

Iz tatui 
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tatus pradiB. unum Commtffimarium ad eU^ 
gindiim unum Bttrgenfem pro chjfe fi'iie.diJiriShi^ 
de difiretioribus et magis fufficientibus^ lihere' 
it indiferenfer^juxtaformamjiatuti hide editi 
et provffi^ ^ligt fa€tas. Et mmina eontrident 
Miiitis et Burgenjis, qui tibi forenf retornata 
per ckricos ad inde appunSiuatoSy in quihafdam 
ihdenturis inter te et illot refpeBHe conjiden-^ 
iiSy hcet hujufmodi eligentei prefentes fuerint 
vel aifenteSy inferi^ eofque ad diSfos diem et Ith^ 
cim venire faciah It a quad idem miles et 
burgenfis plenam et fufficientem potefiatem babe-- 
ant ad faciendum et eonfentiendum his qua tunc 
ibidem de communi confilio diSti regni nojiri 
(favente Deo) contigerint ordinari juper ne-* 
gotiis antediSiis. Ita quod per defeSlum p$^ 
teftatis bujufm&di^ feu propter improvidane 
ek&ionem Militis et Burgenfs pradiSlorum^ 
didla negotia infeSla mn remaneant quovis mo^ 
do. Nolumus autem quod tUy nee aUquis alius 
Vicecomes diSti regni nojiri aliqualtter fit eJeSf^ 
us. Et eleSiiones illas qua tibi forent certify 
eata et retornata ut prafertur^ nobis in canm 
eelkriam mfiram ad diSlos diem et locum cer-- 

iifices. 
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iificei^ juxta formam Jiatuti^ una cum hoc 
Breve, ^efie meipfo^ apud Wejiminjier 14/* 
J^e Martii^ anno regni nojiri oStavo. 



Written on the Tagg thus, 
Vicecomiti Comitatus de Bute^ pro eligendo ad 
parliamentum decimo die Maii proximc te-^ 
nendum. 

Jekyll Balstrods; 
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E S S A Y III. 

• ' ' *■ ' . • 

Honour* Dignity; 

THERE is no Appetite in human Na* 
ture more prevalent, nor more uni- 
verfal, than that for Honour and Reipc6^. 
And the Pleafure arifiag from it is of the 
moft refined Kind j Honour and Refpeft be- 
ing by Nature, a voluntary Tribute paid to in- 
trinfic Merit. Hence it is, that no other Paf- 
fion is mor^ friendly to Virtue. But tho' all 
Men are fond of Refpedt, the Bulk of Man- 
kind , unable or unwilling to purchafe it at 
fuch a Price as that of real Merit, endeavour 
to fecure it to themfelves at a cheaper Rate. 
^arly Attempts were made to annex it to the 
PoflefHon of outward Advantages, and the 
Law has been called in Aid to fupport the 
artificial Connexion. Thus, what ought to 
be a Free-will OiFering, is changed to a Mat-^ 
ter of Right. ' We lay Claim to Honour, as 
if it were our Property, and as if, like Land 
or Goods, we were intitled to it by Law. 
And the World has improved fo much upon 

thi« 
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this indolent Scheme, that the diilerent De-* 
grees of ^Refpe^ aixi Honour are , nicdy ad* 
^ufied by Cu0om, both in Language and Be* 
Tiavibur, " Qualities and Virtues being aijign'- 
'^^^ ed to Perfons'of Rank, under the Titles of 
*** Graces^ Excellencies^ Honours^ and the reft 
*' of this mock Praife and inimical Appella- 
"^' tion,'' as is happily cjcpreft by an eminent 
"Author. 

t ' • 

' I N a moral View nothing can be more per^ 
fiicious than this Artificial Connciftion, as it 
fbbs Worth and Merit of their proper Re- 
lyard, to annex it fo the Goods of Fortune, 

>vhich without it have but too great Influence^ 

• . • » 

But i:onfidering the Matter politically, the 
fixing bf artificial Mgrfcs of Worth, which 
every one can difcern, may be juftificd. Go- 
vernnment could Iqarcely fubfift withcnit them. 
Real Merit is fo remote from vulgar Appre^ 
henfion, that were Rulers to be choftn by 
this Standard, Differences^ and Pi0eniion^ 
would be endlefs, • 

How- 
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However this be, here arifcs a Dlftinftion 
betwixt Refpeft beftowed from the Opinion 
of Merit, which may be called natural Honour^ 
and Refpedl beftowed upon the Poffeflbrs of 
Power and Riches, which may be called ^r- 
tificial Honour. 

Among the Ancients, this artificial Honour 
was but in its Infancy ; yet in old Rome we 
have a remarkable Inftance of it. There was 
a Divifion of the People into Nobiles^ Novt\ 
and Ignobiks^ taken from the Right of ufing 
Pictures or Statues, an Honour allowed to 
fuch only whofe Anceftors, or themfelves, had 
born fome curule Office. He who had 
the Pidures or Statues of his Anceftors, 
was termed Noiilis ; he who had only his 
own, Novus ; he who had neither, IgnobiUs : 
So that jus imaginis was among the old Ro-' 
mam like the Right of beariiig a Coat of 
Arms among us. 

* 

But this artificial Honour grew to a 
greater Height in Courfe of Time. Befides 

K its 
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its Connedlion with the higher Ofnces in the 
State, as among the Romans^ it canie fo be an- 
nexed to large Territories, and at la(t refted 
xipori Farailies, without Regard to Land ol* 
Office. This was the Caft iii all the Gothid 
Conftitutions, and to thefe two Branches I 
fhall confine myfelf, as they are the Founda- - 
tion of our prefent Notions of Dignity and 
Honour. 

In thefe Gothic Conftitutions, lionour and 
Dignity were originally anncxt to Lands and 
Offices, and in no Cafe to Perfons or F*ami- 
lies, independent of Lands and Offices. 

Earl or Count was the Name given to 
the Governor of a Province. The Office 
was of great Power and Authority, and could 
not fail to have a confiderable Share of dig- 
nity annext to it. Bafnage^ in his GUftoms 
oi Normandy^ obferves, that Counts were ihe^ 
ordinary Judges of Provinces, that under 
Charles the Simple, they began to be heredi- 
tary, and that foihe few of theni ufiifpfed the 

Sovc- 
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Sovereignty. In the fame Way an Earl in 
England was the Judge or Governor of a 
Shire, and his Office as well as Dignity for 
Life only. William the Conqueroi' firfl: made 
the Office feudal and hereditary, alioiting* the 
third Penny of all the Pleas determined in the 
Sheriff's Court, for Support of the Office. 
This Acceffion of Wealth arid Dignity had 
ihe ordinary Effed. Earls became too great 
to fubmit to the Fatigue of Bufinels. De- 
putes were appointed in every County, upon 
whom was devolved all the Drudgery Work 
of the Magiftrate and Judge. And tiins it 
commonly happens, that the Perfon who 
reaps the Profit does nothing j while the Per- 
fon who does all the Work, is very flendcrly 
rewarded. After Introduftion of thefe De- 
puteSf Vicecomitei or Sheriffs^ an Earldom 
was no longer confidered as a territorial Of- 
fice, hujt a5 a territorial Dignity, which car-, 
rying ^ good deal of Splendor with it, came 
to be a de.firable Objedl. As it no longer 
had any Relatioa to a real County or She- 
riffdom^ fi^ftitious or imaginary Counties were 

K 2 ereded. 
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ert&ed. in order to bcftow the Title of Earl 
upon the Pofleflbrs. And thcfc Titles by the 
Bounty of Princes, came to be multiplied ex- 
ceedingly ', it being obfcrved with Regard to 
Ribbons, Titles, and fuch like Marks of 
Diftiniflion, which take nothing from the 
Grantcr, that of all Favours, they are bellow- 
ed with the befl Grace. Rare Invention, this, 
to reconcile, in fo happy a Manner, the Inte- 
rcfts of the Giver and Receiver. 

I T is obferved above, that in the Goffbic 
Conftitutions, Hoqpur and Dignity were an- 
next to Lands as well as to Offices. In En- 
gland a great Eftate held of the King, with 
Power of Jurifdiftion, &c. and a Reddendo 
of fo many Knights to ferve the King in his 
Wars, commonly ftiled a Barony^ had Dig- 
nity or Honour annext to it j and from this 
artificial Connedlion, it alfo got the Name of 
an Honour, the Honour of Ricbmondy for Ex- 
ample, of Wood/lock, &c. And the Family 
here was fo little regarded, that whoever pur- 
chafed fuch ah Eftate, with the King^sCon- 

fent. 
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fent, to be held of the Crown, was of Courfc, 
confidered as a Baron, or Perfon of Honour. 

Originally the Union of Lands, ereft- 
cd into an Earldom or Barony, was conceived 
to be fo intimate, that it became as it were an 
identical Subjedt, not capable of Divifion or 
Separation into Parts. And hence, in the old 
Law of England^ it was a Rule, that a Baro- 
ny could not be fplit into Parts, but that the 
whole behoved to be alienated together. 

But this being a drained Conception, re- 
pugnant to more plain and natural Ideas, e- 
fpecially where Parts of an Earldom or Ba- 
rony are locally feparated one from another. 
Nature prevailed over Art, and the dilpofing of 
Parts of a Barony crept into Prafticc. 

For fome time after this Sort of Commerce 
was introduced, territorial Honour was not 
much afFeded by it. The Earldom or Ba- 
rony ftill remained in a great Meafure entire 
with the Dignity annexed to it. But when, 

by 
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by the Arts of Peace, and Inqreafe of Indu- 
ftry, Lands came to be more univerfally the 
SubjeiS of Commerce, readily paflirig from 
Hand to Hand, territorial Honour behoved 
to be in an uncertain State. Letus fuppofe, 
that an Earldom or Barony has been poffeiTed 
for Ages by the fame Family. The Family 
lulling into Decay, tfje Eftate is difmembered 
Tiece-mail, 'till little or nothing is left of it. 
What is become,, in the mean Time, of the 
Dignity or Honour originally anne;>ced to J^he 
Eftate? For the Eftate being fplit into fmall 
Parts, ;ind poflefled perhaps by mean Perfons, 
the Honour cannot follow any of the Parts. 
Is the Idea then loft and gone ? If it does Tub- 
fift^ where is the Qbje(fl? The Anfwer is, 
'That it is transferred from the Eftate to the 
Tamily ; and the Tranfition is eafy and natu- 
ral. For tho* Pofleffion of the Earldom or 
Barony, is the Foundation of the Refpecfl- paid 
to the Fami'y, yet the Family being the im- 
mediate Obje<3:, Relped is paid by the Vul- 
gar without attending to the legal Title, and 
is continued to be paid even after the Title is 

gone. 



gone; Thw in dirmAity- leffiterial Titles oi 
Honour ^xt cdiUmunicatcd to (ttery Brandi df 
the Fartiily, fha* poifeffed of boLandPco^ 
ptxif ; and tberdbn^, nd Wondtr, that ia 
Britain^ the Titlt Aotild remain with tb4 
chief R^arieh of th« Family, after the Eftate 
is dilapidated. 

One Thing did facilitate the tranf^ 
fefritig of Honour frohl Land to Families. 
It Was A^colm Cartmore^ who, in Imita^ 
tioft of WiUi»fn the C6fi<|iiei-or, introduced 
the territorial DigAities of Earl and B^^ 
fon, which produced Sirnames Dot. for* 
fticfly in life. Makdhms tertim^ faiiah 
Mactabav Tyranno^ liegnum leginime jfi&' 
dehiium^ occufya^if^ ^uod^ kt- ^niant^ jmi^ 
td cUrd incubuit ; tunc et ^ Priediis^ rtoh 
iitihus mmind quifque jkmfffit^ et cwn mag^ 
fia freqaefifque nvMiiai S. Margurktan . ek 
Uttngarid & Anglid fecUta^ in S^ma ojhfeh 
dijfet, fplendoreni n^o fm Prineip^tui addi^ 
furtis, Bnrones et Gomites creaint. Dempftw^ 
p. fzo. The Ufe of Sirnames had Asuik^iibt^ 
' ' edly 



So HC»^OUR. DiGNITY. 

ediy the EfFedt to make a cloier Union among 
the feveral Parts of the compound Idea of a 
Family, by binding all thefe Parts together 
under one common Name i which tended to 
£icilitate the Connexion betwixt a Family and 
a Tide of Honour, and made it as eafy for 
the Mind to reft upon a Family for the Ob- 
jedl of Honour, as upon an Eftate. 

I T will be obvious, that this Change in 
the Nature of Honour^ from territorial to per^ 
fonai, behoved to come on by Degrees. Even 
after frequent Inftances of the Title remain- 
ing with a Family, when the Eftate was en- 
tirely or moftly difmembered, the Cafe would 
be different, when the Earldom or Barony 
was difponed whole and entire ; for there the 
Honour for many Ages, was certainly trans- 
ferred with the Eftate. Oppofite Inftances 
behoved to breed a Confufion and Darknefs 
in the Idea of Honour, being fometimes ap- 
plied to Lands, fometimes to Families, inde- 
pendent of Lands. The Matter is fettled 
by Courfo of Time, The Notion of territo- 
rial 
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rial Honour is quite wore out, and at prefent 
we have no Example of Honour, bot what is 
perfonal, and annexed to Families, indepen- 
dent of Land. I have heard of no Exception 
in this Ifland, unlefs it be with relation to the 
Caftle of Arundel y which at the fame Time 
appears to be a doubtful Inftance. 

Tho* territorial Honours be now at an End* 
there remains one remarkable Confequence 
of them, which is in full Obfervance. It 
IS a Maxini in Law, that the King is the 
Fountain of Honour, and that it is the Pre- 
rogative of the Crown to beftow Honours 
and Dignities of all Kinds. It is not difficult 
to come at the Foundation of this Privilege. 
Tho' it be the Privikge of every Superior 
to unite difcontiguous Lands into one ar-^ 
tificial Subjed, in favours of his Vaflal; the 
King is the only Superior who can unite Lands 
into an Earldom or Barony, for a plain 
Reafon, that it is not called an Earldom or 
Barony, unlefs it hold of the King. The 
Honour which followed this Eredtion or Cre- 

L ation 
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aiioa was underdood to flow from the Khg $ 
and as the Kiag'a Coii£bnt io. thi^ Qjjality of Sq(^ 
perior^ is r^qpifitefoi; tranimltting an Earldom 
or Barony to a Fucchafer, hjttKC the King caine 
to be confidcred as the Fountain of tercitori^ 
Honour^ in the fame Manner as he it9fth« 
Fountam of official Honoui!,^ by his Power 
of appointing the Officers of the Crown. 
Taking the Matter fl:ri&ly» it was not the 
King, who beflowed the Honour, but the 
People. Nothing flowed, ftom the Crown» 
but the Office or the Bkrony, which Q^rrjfing 
great Pb wer and. Pceheminence, was naturaU]f 
attended with. Uoqour and Refpe£t». And 
fuppofing Honour to be a legal. Acceflbry 
of a Barony or Office, it will not follQw^ 
that the King can create Honour^ independent 
of a Barony or Office, which would be create 
ting an AccefTory without a Principal. £ut 
our Forefathers were by no Means accurate in 
their Conceptions: And from the KiqgY 
Power of beftowing the Means of acqiriting 
Honour, to infer ^ Power qf beflowing Ho^* 
nour independent of thefe Means, is no bet* 
1 ter 
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tcr Reafonmg, than to iiifer a Man's Power 
of beftowiog Knowkdgfe witfeout any Means, 
fr<Mn his Power of bcftewing Riches, which 
are one good Means to acquire Knowledge. Yet 
upon thiS) and no better Foundalioii, is the 
King's Power built, of beftowing tperfonal or 
F^miAj Honout^, when tbefe, by Degrees, 
came to be fubftiftiated in Place of the otber. 



And thus a new Diftin^lion was, by 
grees^ introduced, betwixt Honour annexed 
to Land or Office, and Honour annexed td 
Perfons, whether a fingle Perfon or Family* 
And this latter Sort of artificial Honour, I 
fiiall take the Liberty hereafter to call perfo^ 
nal Honour, tho* very different £*om that 
Reiped and Deference which is voluntarily 
paid to certain Perfons, from the Opitiion of 
real Worth, 

There are prefervjed in England ma- 
sy old Charters of the Oeatbn of Earis, 
which uniformly run in the Stile of a Grant 
of an Office, When by the Multiplication of 

L 2 Earls 
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Earls beyond the Number of SheriflFdoms, an 
Earldom funk down to a mere territorial Dig* 
nity, the Stile of thefe Charters was varied, 
and the common Form was to ered Lands 
into-, an Earldom, in favours of the Grantee 
and his Heirs, which was underftood to be 
all that was neceflary to beftow upon him the 
territorial Dignity. Afterwards, when the. 
Notion of Pcrfonal Honour crept in, certain 
Solemnities were ufed at the Creation of a 
Peer, fuch as girding him with a Sword, co- 
vering his Head with a Cap of Honour and 
Circle of Gold, all of them Marks ofperfo- 
nal Refjpedt. And now, both in England 2^6, 
Scotland^ the Notion of territorial Honour 
being quite wore out, an Earl's Patent is fo 
famed, as to import a mere perfonal Digni* 
ty, without relation cither to Office or to 
Land. 

With Regard to Scotland, the oldeft Pa- 
tent of an Earl I have ieen, is that granted to 
Ranulpb Earl of Murray. King Robert 1. 
grants certain Lands to him, and to the Heirs* 

male 
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male of his Body, to be held of the Crown 

in libero comitatu. As no other Form or Ce* 

remony was ufed in creating this Gentleman 

an Earl^ the C3faarter is full Evidence, that in 

thofe Days the Title of an Earl was confide-' 

red as merely a territorial Dignity. A Copy 

of the Charter is annext for the Satis^iOioQ' 

ef the curious. Another Charter I have read 

of by King David II. " in Favours of Sp: 

Malcolm Fleming Knight^ and of the Heirs 

male of his Body, for his Homage and 

worthy Services, of the Lands of Farynes^ 

Deall^ Rynos^ and the Burgh of Wigtom^ 

" with their whole Pertinents, and all th* 

*^ King's Lands of the whole SheriflSiom. 

of Wigtouny with the Advocation of th^ 

Churches, and Right of Patronage of the 

Monafteries and Abbacies exifting within 

the Sheriffdom; referving to his Majefty the 

Right of Patronage of the Epifcopal See of 

Wbyteborn or GaUaway. And alfo becaufe 

*^ the faid Place of Wigtmn was looktupen as 

*^ the principal Mannor of the whole She- 

^ riffdom of fFigtofm^ the King ordained^ 

"that 
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^^ <ftiat the fatd Matcolm and his Heirs AioiiU 
^t fix ever take the Name of Earl^ and be 
*f called the Earls of WigUun. Further, the 

V fiid Laodk are ereifted into a free Regality^ 

V \jith Power to j^iidge upon tlie four Ar- 
*^ tides of the Cro^rn. The kH EaH aod 
<< his Heirs giving the Servioe of five Knighfes 
<< or Soldiers to the King's Army. Dated 
*^ at j^rtb^ 9th Novmier, 1343/' This 
C^Feation of the Eari of jfyigtmm i have cbofb 
the rather to mrntion^ bo^aufe of one tro- 
uble Circamftance which demonftrates the 
Notion entertained in the& Diays of thtt Dig* 
Aity, that it was merely territorial, and went 
along with the Lands to the Purchafcr, in the 
fittne Manner that the Dignity of a Baron by 
Tenure did. Upon the 1 6th July^^ 1 37 ^ ^ Char- 
ter is granted by Ihmas Fleming Earl of Wig» 
toun^ to Archibald of Douglas Knight of Gal^ 
limayj ** Wherct)y, for the Feuds betwix;t 
** him and the great Men, and Inhabitants of 
** the Earldom oS Wigtwn^ zn^ for 500/. 
^* Sterling paid hito, he difpones to the faid 
^* Archibald the forefaid Earldom with the 

"Per. 
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Bsd(tok fk^ma$ Fkming wa& no longer poirt 
fidered as an Earl, of which among. odM^ 
Writs the following Charter is foil Evidence, 
granted hj* Ibbept If a ia' whick '* he cbn- 
^^ fipiiM a Charts? graoitad b]C the {tM^Ro^ 
** ^r^ Fkmitig^ dbfigmd I^trd of FuUwmt^ 
'"^ to WiMiamBeyd, ofai Wndfet of alt the fiacl 
^^ ^ibttmu Mlcming'^ Laiads withm t&e BarBr<# 
•* ay of Lwzii,. for $ojL Sterling'* TJ» 
principal Charter is dated at CumbermmU^ 
1372, and the Charter of Confirmation at 
K^^giwpfii 2cihJ|b^;i^, ^375* Farther, that 
the laid jp'cbihaid limigki^ Knight of €^ 
l^may^ did, after the Pdrchfffe of t!te Biarl^ 
ddm, take upon^ bkn; the Titfo of E^f of 
Wigt9tm^ appe^s by a Charter of Confir-^ 
ra^ion^ ftiB e3Etant, granted by him to Ckri^ 
Jtian Mam/ay^ of the Lands^ of Bakmni/^^iL^ 
Gesfond\ duted 6th Mmch 1422, which mm^ 
titiis, Qmmhus banc chartum vifitris v'etau^ 
ditum^ j^cbiSiaidks d$ Douglas, Gomes Je 

Wtgiouriy 
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Wigttmn^ ac primt^enitus Jilius et beres mag^ 
mfici et potentis Domini^ Domim fn^gemfa^ 
rknofiriy Domini Arcbibaldi Comitit de Dw-- 
^Si Domini GakviJia et vallis jlmandia^ 
fabitem^ &c. 

There is little Doubt of the gradual 
Tranfitiony in Scotland^ as well as in England^ 
firom the Notion of territorial to that of per- 
ibnal Dignity ; and the Stiles of oar lateft 
Patents in Scotland^ as well as in England^ 
are expreflive of nothing eUe but perlbnal 
Honour. 

pRocEE^o we now to a more particular 
Essunination of the Dignity of Lord Baron. 
In England^ three forts of Barons are taken 
Notice of by Writers, Barons by Tenure, 
Barons by Writ, and Barons by Creation. 
Barons by Tenure are they who derive their 
Dignity and Privileges from their Lands, the 
iame who are defcribed above, under the 
Name of territorial Barons. Barons tjy 
Writ came to liaye a Being after the fmall^r 

Barons 
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Barons arid Freeholders were exempted from 
their Attendance in Parliament. The Ex- 
emption was granted in England^ as well as 
in Scotland^ with a referved Power to the 
King, to require the Attendance of any of 
them in Parliament, when he (hould fee 
Caufe, This was done by a fpecial Writ^ di- 
reded by the King to the fm^ll Baron or 
Freeholder, whofe Prefence was required, 
and who was not other wife bound to attend 
the Parliament. But as this Writ, whether 
we confider the Natare or Tenor of it, was 
fulfilled by the Perfon's Attendance in that 
particular Parlianient to which he was called, 
leaving him to enjoy his Privilege of Exemp- 
tion from other Parliaments, when the Sum- 
mons was not renewed, it does not readily 
occur why this Writ fhould be thought to 
beftow any Degree of Nobility, whether per- 
fonal or feudal. And fuppofrng it did, the 
Perfon thus fummoned to Pari ament was ftill 
a Baron by Tenure ; becaufe none could be 
fubjedled to this Summons, but thofe who 
held of the King in capite. This Difiinaion 

M therefore 
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therefore is little to be r^arded^jaad accord- 
m^j vn have no Traces of it in our Scotch 
Aadquities. 

Ba&ons by Patent are thofe who are cne* 
ated by the King^ Barons and Lords of Par- 
liamenit It is agreed amoog Authors^ that 
the firft Infiance of this Kind upon Record 
is in dhe Days c( Ricbard 11. who in the 
Year 1387, created ydm Beituchamp of Sbk^ 
Baron of Kiderminfter^ and Lord of Parlia- 
ment. The Patent is in the following Words, 
Rex^ ^c. fdutem. SdatU qwod fro bom jer^ 
"vifio quod dileSus et fdelis Miksmfier Joan^ 
ms de Beauduunp de Hske^ SmefcaUus Ho- 
fpitii mSri^ mbis impendit^ ipfum Joamtem in 
unum Parium tt Barmum Regni no0ri Af^lia 
prafecimus^ vtdentes quod idem yoofmes^ et 
haredei mafculi de corpora fuo eMuntes^ ftatum 
Barottis obtinednt^ ac Domini de Beaucbamp^ 
et Barones de Kidermif^er nuncupentur. In 
ciyus^ tSc. Dot. 10. 03ob. &c. 



I H AV£ 



HOISOUIL MGNITT. 91 

I HATB giveii this FaMiic at brgr^ that the 
Nature d the Gnntt may be tfaeherter on-* 
derftood ; znd it merits Atteotion^ beeaofe^ B]r 

crcatiog Esrls without Relalicm to a Goonty, 
and Beupc»» withcnt Aelaftim to a Bkroayr^ 
Foaodadoa was hid fcr a great Change kk 
the Ccmftituttoii of ParUaoient, tlKxigh Ac 
Coafe^pience was probably not attended ta 
m the Be^nning. The Parliament was ori- 
ginally made ttp of the King's Vafiafs, and 
the King had no Power to bring any Pedbn 
into Parliament^ who (fid not hold of him in. 
diief. By the Multiplication of Earfe be- 
yond the Number of Counties, which was 
begun upon the Fifiion of credting a C^ftle, 
or a Manner into a County, and afterwards 
carried on witfiout that Form, the Title of 
Earl came to be confidered as a perfonal Dig- 
nity ; and now here was another Dignity in- 
vented^ by creating a Man a Baron and Lord 
of Parliament ; which, though it was proba- 
bly at firft beftowed upon Barons by Tenure, 
came afterwards to be beftowed upon all Per- 
fons indifferently, without Regard to Land. 

M 2 Aa 
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An Earl originally was intitled to fit in Parlia* 
ment, as the King's immediate Vafial, and 
a Baron upon the fame Footing. But now, 
29 the King, by gradually diverging from the 
original Cqnftitution, has acquired by long 
Ufe, the Privilege of making an Earl with- 
out a County, and a Lord of Parliament 
without a Barony, it may happen fome time 
hereafter, that the Houfe of Peers (hall be 
filled with Men who have little or no Pro- 
perty in Land. It mufl be acknowledged, 
that feldom has the Peerage been beflowed 
but upon Men of opulent Fortunes, But as 
the Crown is under no Reftraint in this Par- 
ticular, we owe it more to the Goodnefs of 
our Sovereigns, than of our Conflitution, that 
the Houfe of Peers is comppfed of Members 
who, if they are not intirely independent, 
have themfelves more to blame than their 
Circumftances, 

Tho* the above Diploma is the oldefl: that 
is upon Record, it follows not, that it is the 
firft of the Kind. The Stile of the Diploma 

rather 
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rather argues an eftablifhed Praftice, as it. is 
not introduced with any Preamble, importing 
a new Dignity. At what Time then, by 
whom, and upon what Occafion this new 
Clafs of Peerage was invented, is uncertain. It 
may appear hard to be conceived at firft View^ 
what could be the Intention of it. In the 
Reign of Richard II. and for a long Time be- 
fore, none but the greater Barons attended the 
Parliament, the lefler Barons and Freholders 
appearing by their Reprefentatives. Now to 
what Purpofe could it be, to create a great Ba- 
ron, Lord of Parliament, who was intided alrea- 
dy to that Privilege. And if the Honour waa 
deiigned for a lefler Baron or Freeholder, it 
was fufEcient to call him to Parliament by a 
Ipecial Writ. But when the Matter is more 
attentively confidered, there will be found 
probable Reafons for introducing of this Dig- 
nity. The Commerce of Land, begun fome 
Centuries before, was greatly increafed in the 
1387. A Barony by Tenure, which was o- 
riginally a permanent Dignity in a Family, 
was no longer confidered as fuch, afcerfre- 
2 quent 
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qjoeflt Infiances of the TtwahnSion of fikefc 
Dignities from Haad to Haad, m tlie Way 
ofCoaunesce.. The Dignity wlucti ts^ cosh 
fideraUe, \vhik it was confiocd to ccrt^o Fa- 
mt^es^ fell in its Value, aficer it came to be 
expofed to Sale, with the Barony to which it 
wasaonexed. Thismade People aim at ibzDC 
external Mark of Hoiraur, which fhoold be 
permanent in their Families^ as Barosiies had 
been of akl« And this was eficdloated^ hy 
creating them and their Heirs Barons, and 
Lords of Parliament; for here the Dignity 
and Privilege being beflowed upon a Family^, 
and not upon Land as formerly, was inherent 
in the Family, and behoved to fubflfl £> long 
as the Family fubfifted. Nor did thb Inven* 
tion recjuire any great Stretch of Fancy : For, 
at this Period, and befcM^e, the Notion of per- 
fonal Honours had gained Ground, by the 
frequent Examples of Earls created with a 
very flight Relation to Property. 

In Scotland, where there has been all a- 
long a clofs Imitation of E^glijb Cudoms,, 

the 
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the Xyigsky ^ Loid of Kadiamettt «was £2f\y 

iatfodoced ; at vriuit |)recilc Pcriad wc koaw 
aoc: We are cialy certain, that ch« D%mtj 
v^% poflefied by nuivy FamiUes, before the 
lUiga of oiiF yames I. Tbe A£l ib often 
mentioned, escemptiqg the ([cnaU Barons and 
Freeholders from Attendance in Parliament, 
is fnfficitnt Evidence, IkiCe it contains a Re« 
gttlation, ^^ Ti^t ^ihops. Abbots, Priors, 
** Duke$, Earls, Lords of Parliament 
and Bailments, be fummoned to Parlianient 
by Ipeciai Precept," Whether Patents were 
originally a&d m the Creation of our Lords of 
Pkrilanient^ is not certain. { incline to think: 
they were not ufed, becaiire I have feen no 
fuch Patent before the Days of yames VL 
Probably there was no other Form ufed but 
what is contained in the Records of Parlia- 
mcnt, bearing, that the King, in full Parlia- 
fnent, created ^lich a Man, and certain tieirs 
mentioned, Lords of Parliament, and ordained 
bim to be ftilcd Lord A. B. of C. D. the 
ordinary Form being to annex Lord to the 
Sirname, with the Addition of the Name 

* 

of 
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of the Eftate, connefled by the Particle of ; 
for Example, Lord Lindfay of Byres ^ Lord 
Stnvart of Ochiltree. I muft further obferve, 
that if Lords of Parliament were created a- 
mong us without a Patent, the Ceremony 
muft have been performed in Parliament. 

T H E Barons, by Creation called Lords of 
Parliament^ were diftinguifhed in Common 
Language from the Barons by Tenure, by be- 
ing called Lords^ fuch as, Lord Erskitte^ Lord 
Bortbwick, Lord Seaton, &c. whereas Barons 
by Tenure were called Lairds j for Example, 
the Laird of Dundas^ the Laird of Ca/der^ 
the Laird of Lufs, &c. Bccaufe there is no 
Latin Word for a Laird, the Barons by 
Tenure were called Domini^ as well as the 
Lords of Parliament were. But then to exprefs 
the Difference, the following Forms were 
conftantly obferved. Jf a Laird, or Baron 
by Tenure, was meant to be expreft, it was 
in this Manner, Dominus de Calder, Dominos 
de Balwirie, Dominus de Lufs^ &c. But Lords 
of Parliament were expreft by leaving out 

the 
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the Article, thus, Dominus Erskinty Dommus 
Seatofij Dominus Bortbwick. For Illuftrati- 
on's Sake, I have annexed a Copy of the Rolf 
of the Parliament 1471, containing, imo^ A 
Lift of the Bi(hops who appeared in that Par- 
Kamcnt ; idly^ Of the Abbots ; ^dly^ Of the 
Earls ; /[tbly^ Of the Lords of Parliament j 
Stbfy\ Of the Barons by Tenure; and lajilyy 
Of the Commiffioners for the Burrows. 

It is certain, that the Lords of Parliament 
had no greater Power or Privilege in- Parlia- 
ment than the Barons by Tenure had; yet 
as it was underftood to be the King's Inten- 
tion, in creating a Lord of Parliament, to 
exalt the Pcrfon honoured to a Rank above 
that of a Baron by Tenure, the Nation has 
all along fubmitted implicitely to the Kings's 
Will, as moft Nations do with Regard to 
Titles of Honour beftoWed by the Sovereign. 
And there are two Circumftances which pro- 
bably had an Influence to heighten the 
Refpeft paid in Confequence of fuch Creati- 
ons. The Attendance of a Baron by Tc- 

N ' nure 
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nure in ParVmnKnt, is ^ Servtce,^ aiyl not a 
Matter of Right; whereas, when one is ere- 
^d Lord of Parliaxnent, the Powqr qf atten- 
ding Parliaiiients is beftow^d upot), hiapi as a 
Privilege. The pthcr Circwmftanqe muft 
have Had ftiil a greater Weight in the Ixnz^ 
gination* The Honour of a Baroa by Te- 
nure was a,anex'd to the Land, and went 
with it to the Purchafer of the Barony along 
with the Jurifdidlion, and its other Acceffo- 
rics. The frequent Tranfmiflion of Baro- 
nies from Hand to Hand, with, the Honours 
annex'd, could not fail to depretiate the Dig* 
nity, in the Opinion of all Meo« A Maa 
who, after pafling many Years in an d)fcurre 
Rank, purchafes an Honour with his Mo- 
ney, muft lay his Account, for fpme time, 
not to have great Refped: paid hiqi. And 
tho' the Refpe(fl paid to an old Family, will 
run on a long Time after the Family- Eftatt 
is gone ; yet it muft dwiudle by Decrees, 
'till the Family at laft be loft in the common 
Mafs. It will be obvious, from thcfe Con- 
^derations, that territorial Honour could not 

long 
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long ftind its Ground after the Cbmmdrct of 
Latid was introduced^ and it i? iU be e<|inU 
ly obvious, that this CitcUshftanoe bfebo^od 
to add a great Lufire to the Dignity of A 
Lord of Parlkmenl. which was annexed td 
the Faniilyy ind inieparaUe from it. Ac* 
cdrdin^y, after the Lords of Parliandent ¥^ere 
multiplied by frdqmnt CtAtionS) fAit fifet* 
iBons by Tenure^ who mad« nd Figure ifl 
Conofstrifon^ tired of the E^t^ce g( alUA^ 
ding P4rli2itti6Ut9, witbouc iny Return ei- 
ther of Pi*oftt or Honoiif, withdrew by Dc* 
grees. In latter Times, the Barons by Tc- 
ftwe, who attended Pfefliatoeftts, werfc moft* 
ly the eldeft Sons of the Nobility, iAfeft ifi 
Lands, to intitle him to tt Seat thttt. And 
in Fadt, for forty Years before the 1587, 
thertf is not to be found in the Rolls t£ Par- 
liament, a fififgle Liftahoe of i Bs^ron by f e^ 
imre attCAding the Parliament. 

. It wisifldiis Year 15:87, that the Statefe 
of James L of Scotland vr^ks revived, re<juking 

the kfler Barms 10 ifend Commiffionei's to Par- 

N 2 liament^^ 
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liament ; and Co little Regard was bad to Ba^ ' 

rons by Tenure in this Ad, that by an ex- 

prcfe Claufc, " All Freeholders of the King, 

*y under the Degree of Prelates and Lords 

** of Parlinmenty are to be warned by Proi- 

^ ^ clamation to be prefent at the chufing of 

•* thefc Commiffioners," It was this A6k* 

then, which gave the finishing Blow to Barons 

by Tenure, by depriving them of their Scat in. 

Parliament, and thereby reducing them to 

the Rank of fmall Barons and Freeholders, 

who have no other Privilege, but to fend Re- 

prefentatives to Parliament : And heqce a 

Scotch Laird has come to be in fbme Meafure 

a Term of Reproach, like a French Marquis, 

or a German Baron. 

It remains only to be examined, by what 
Means it happened, that the Conunerce of 
Land, which has quite annihilated the Ho* 
nour of a Baron by Tenure, had not thesiame 
EfFedl with regard to the Dignity of an Earl. 
It is clear firom what is above fakl, that both 
of them .were once territorial Dignities, and 

that 



that when the ^Eftate * w^s ^tienated, ' tlie £)ri|«^ 
nity went along with if. We may readily bcu 
lievc, that the Mgnity of an Earl was pretty 
much obfcured, by this Means, as weti as 
that of a Baron ; and we have Tradition- to 
confirm us in this Opinion. Yet after perfo- 
nal Honour was introduced, whereby wA 
came tofeparale the Dignity from the Eftatei 
the Title of Earl encreafed in Repute, while 
that of Laird, which was the Title of a Ba- 
ron by Tenure, dwindled away to nodiing; 
When this Matter is confidered, a ready So- 
lution will occur. . The Introduction of that 
new Clafs of Nobility, called the Lords of 
Parliament y which had the EiFed to over- 
ihadow and obfcure the Barons by Tenure, 
plainly contributed to exalt the Earls. Place 
and Precedency work ftrongly upon the Itoa- 
gination, becaufe they arc public and palpable 
Marks of Rcii)e(a. The Barons by Teaure, 
fuch of them who had the greateft Eftates, or 
made the moft remarkable Figure, were ge- 
nerally called to be Lords of Parliament; 
and Ibme of them were more highly ex- 
alted, 



alted, being made E^h. The Body of tef «• 
rkorial Barons being thus impoverHhed, by 
the frequent Draughts made out of it, came 
to be little refpeded* They by Degrees 
vrithdrew from Parliament, as finding do^ 
thing there to anfwer the Expence of Au 
tendance; and they wete excluded altog&» 
ther by the Act 1 587^ which in thcfe Cir-^ 
cumftances could not, at any Rate, be rec« 
koned a Hard (hip, and poffibly was carri^ 
through with their Confent or Good'^fiking. 
The Removal of the Barons by Tenure ftom 
the Parliament, behoved to add a Luftre t^ 
the Lords of Parliament, and ftili a greater 
Luftre to the Earls, who took Place of them. 
And as by this Time, an Earldom Was con^- 
fidered as a Family D^nity, as well as wab 
a Baronage by Creation, the Earls could not 
fail to preferve their fuperior Rank in the 
Minds of the People, as well as they did in 
the Rolls of Parliament. 



King 
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King Rahtrn CHARTER to R(fnulph Earl 

of Murray. 

JPOBERTUS, Dei gratia. Rex Scotorum^ 
-» *- omnibus probis bominibus totius terra Jua 
falutem. Smtis nos dedijffy concejjijfe ^ et hac 
prafenti carta nojira confirmajfe Tboma Ra-- 
nulpho militi, diJeSfo nepoti nojiro, pro boma- 
gio et fervitiofuo, omnes terras nojiras in Mo^ 
raviUy ficut fuerunt in manu Domini Alex-- 
andro Regis Scotia pradecejforis nofiri ultimo 
deJunSiiy una cum omnibus ajiis terris adja^ 
centibus^ infra metas et divifas Jubfcriptas con- 
tentiSy incipiendo videlicet ad aquam de Spee 
Jicut cadit in mare, et Jic ajcendendo per ean- 
dem aquam, incjudendo terras de Foucbabre 
Rotbenayks, Rothays et Bocbarine per fuas 
reSlas metas et divifas, cum fuis pertinentiis ; 
et fie ajcendendo per diSlam aquam de Spee uf 
que ad marcbias de Badenacb, et fie includendo 
omnes terras de Badenacb et Kyncardyn et de 
Glencarn cum pertinentiis, per fuos reStas me-- 
t0i et divtfas 5 etfcfequendo Marcbias de Ba- 

denacb 
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denacb ufque ad marcbiam de Loucbabrey et Jic 
inchidendo terras de Loucbabre de Maymez de 
Lezbarketb de Glengarecb et de Glennelg^ cum 
pertinentiiSy perfuas re Si as met as et divifas 5 et 
Jic fequendo marcbiam de Glenelg ufque ad ma-- 
re verfus occidentemy et Jic per mare ufque ad 
marchias boreales Fsrgadicc qua eji Comitis de 
RoSy & Jic per marchias illas ufque ad mar^ 
cbias Roffiay et Jic per marchias Ro£ia quouf- 
que perveniaiur ad aquam de Forne ; etfc per 
aquam de Forne quoujque perveniatur ad mare 
orientale : Tenendas et babendas diSio T'boma 
et beredibus Juis majculis de corpore fuo legi^ 
time procreatis feu procreandts, de nobis et be- 
redibm nojiris in feodo et her edit ate in libe- 
Ro COM IT A Tu, ac in libera regalitatCy cum 
quatuor querelis ad Coronam nojlram regiam 
JpeSfantibuSy et cum omnibus placitis et quere^ 
lisy tarn in communibus indiSlamentis^ quam 
in brevibus placitabilibus^ et cum omnibus aliis 
loquelis quibujcunque ad liberam regalitatem 
pertinentibus ^ vel aliquo modo pertinere valen- 
tibuSy adeo libere^ quieti plenarie et honorijice 
ficut aliqua terra infra regnum nofirum in re- 

galitate 
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^Ktatt liberinsi pltnius^ qmetius aut bonorU 
^entiut dart poferit aut teneri : una cum mag-^ 
na cuftufha wfirji burgt de Invernis et cokeio 
eju/dtnti et liber tatibus fids in omnibus i ex^ 
€eptd tantummodo parvd cujlumd diSi burgt ^ 
cum pknarta potejiate attaciandi^ acfufondi 
it in omnibus minifirandi ac judicandi omnes 
illos mSii Vicecomitatus injurias^ dampna feu 
prajudicia facientes indebiti cufiumd pradic^^ 
tae^ adeo liber ^ in omnibus^ ficut nos velali^ 
quis minifirorum nofirorum ipfos attacbiare^ 
accufarBj miniftrare feu judtcare fotuimus^feu 
poterit in pramiHHs ^ et quod diSlus C^mes et 
baredes fui amerciamenta^ excaeias feuforif- 
faSluras inde contingentes adeo liberi et quieti 
babeant et poffidednt in fuiurum^ Jjcut nos feu 
aliquis pradecefforum nofirorum diSia anierci^ 
amenta^ excaetas feu forisfaSturds aliquo tem^ 
pore babuimus. ^tfare vicecomiti nofiro de In^ 
vernis et baUivis fuis, ac prctpofitis et ballivis 
di£ii burgi qui pro tempore fuerint^ ac ceteris 
quorum interefti firmiter pracipimus et man^ 
damusy quatenus prafato Comiti et beredibiis 
fiiis pra^Slis acfuis mirtijlris Jint intendentes 

O it 
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et rejj^onderites'i cofg/uUntes ft ausUlafifei, fi^ 
per bis, fi- necefje fuerit^ mftra, regali foterh 
tid invocatd, fine aliquo alio mandate noftto 
-J^ciali interi^eniente. Vdlumufque et conce^ 
dimus quod diSfus Thomas et herede% jut fra- 
dlBi babeanty teneant et poffideant diSfumCo^ 
mitatum cum manerio de Elgyn, quod pro ca- 
pi tali manfiene Comitatus Moravia de cetero 
^teneri volumus et vocari^ et cum aliis omnibtu 
maneriis, burps j vilKs^ tbanagiis et omnibus 
i err is noflrii dominicis firms et exitibus 
infra pradi£tas metas contentis^ cum advoca-^ 
^tidnibus ecclefiarum^ cumfiodis etforisfa)^^ 
ris, cum fihts et fireps^ moris et marefiis^ 
cum viis etfemitis, cum aquts^ JiS^nis^ lacu^ 
H>us^ vivariis et mokndinis^ cum pijbationi' 
bus tam maris quam aqua duJcis, cum vena- 
iionibusy aucupationibus et avium aeriis, cum 
omnibus aliis libertatibus. commoditatibus^ 
ajfiamentis et juftis pertinentiis fuis, in omni-^ 
buSy et per omniay tam npn nomtnatis quam no-^ 
mnatis: qui bus heredibus diSN Tboma maf 
culis deficient ibuSy quod filfity volumus quod 
diSius comitatus ad nos et beredes nofiros tiber^ 

et 
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et tntegr^y ac fine Mliqua cmtradi&iphe re*^. 
foBTtatuTf Valumm eiiam et cmcedifrms pn 
mbis^ et beredibus nofirh^ ^twd omnes Baromw 
et Liberi^tenefites diSii G^tatiiSy qui de ndn^ 
et pr»dece£6ribus noftris in capite tenuemnt^^ 
et eBrum beredes^ diih Thonfa et beredibus fais 
pradiBis^ bomagia^ fideHtates, fi^4s cUria^ 
et ifmnia dtia fervitia faciant^ et baronids efi 
tenemehta fua de ipjb et beredibus fuis pradic^ 
tis de ceteH hneant: fahis famen Baronibus 
et Liber^'tenerrtibus pradiSHs^ ac eomm bere^ 
dibusy Juribus et libertafibns curiarum fud^ 
rtm baSfenus fti/^ njitatis. Volumus ihfupet 
et coficedimttSy quid butgi ei btirgenfes Jut de. 
l^lgyn^ deForeSy et de Jmirnarne^ edfdem Kber^ 
fates babeant et exetceant quds tempore D6^ 
initd Ale^andrl Regis • Scotia pradiSli et no^ 
fito babuerunti he fofiim faho^ quhd de m^ 
bis tenebant fine medio^ et nunc de eodum Ok 
mite tenent cum eifdent libertatibus. SoIvOl 
etiafn nobis et beredibus nofifis in bae dond^ 
tidne nofira^ bitrgo nofiro de Invirnefs^ cum lo^. 
f^, cafielH et terras ad diSiUm burgumperti^ 
nentibtts^ cum pifcatione aqUde 4e Nifs^ et cum 

O 2 molen- 
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mokndinis (upia ejufdem^ cum fequela diSfi 
iurgi et t err arum adipfum burgum tantum" 
mado pertinentium : et fahis nobis et heredtT 
bus mjris jidelitatibus Epifii^rum^ Jibba^ 
tfim^ Priorum et aliorum . Pralatorum Ecr 
clefia Morawnfis^ et advqcafme feu jure 
patron fitiis ecclefi^rum earundem et eqrum fi^tu 
in omnibus quern babt^erunt tempore Regis Ar] 
Jixandri pradidH^ et aliorum pradecejorum 
pojirorum Regum Scotia : excepto quod homi-^ 
pes eorundem citati pe^ nps ad defefijionem 
fegni nojiri intendant vexilh etfequi teneanr 
iur vfxillum diSti Tbama Comitis et bere4um 
fuorum prpediStorum^ und cum aliis qui wx^ 
ilium Moravia fequi folebant antiquities : Ja^ 
fiendo nobis et beredibus nojlris diSfus Hhomas 
et heredesfui pr£diEti pro diSto Comitatu^ fer-- 
S)itium oBo militum in exercftu noftro^ et Scor 
ticanum fervitium^ ct auxilium defingulis dar 
iracis debitum et confuetum^ tantuflin^odo^ Jin& 
JeSta curia ad quamcunque curiam nofirapf 
facienda. In cujus rei tej^imonium prefenti 
xarta nojira fgillum npfirum pracepimu^ 
^oni. ^(flifm yene^a^ilibus Patribus fTilr 

lefmo 
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felmSanSH Andr^a^ WiUehno Dunkeldenfi^ 
Henrico Aberdinenji^ Dei gratia^ Epifcapis ; 
Bernardo Abbcie de Jberbrotbock Cancellart9. 
noftrq^ Mdlcolnw Comite^Ltfoenox^ GiWerto de 
Haya^ Roberto de Ketb Mdrefcallo Scotia^ 
jiUxandro Margus et Henrico de SanSlo claro^ 
militibus. 



DIPLOMA of an Earldom, containing 
the Form of Belting, &c. 

^ACOBVS^ Bet Gratia^ Rex Scotorum^ 

^ omnibus probis bominibuf totius terr^fua^ 

ekricis et laicis^ falutem. Cum dikffus nojier 

eonfanguineus Robertus Dominus Seytoun^ ex 

clarijjima & illujlrijjima ftirpe wtuftdque de 

Seytoun familia defcenderit^ qua multis ab^ 

bine fsculis per noftros feticis memoria pre-r 

decejores Optimo dominorum merito dignitatem 

et honor em liberi Barohis et domini parliament 

ti regni noflri Scotia confequuta efl\ cumque 

majores diBi confanguinei noflri^ in omni offi^ 

fio et fidelitate wrfus nos et predece/fores no-' 

Jros 
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prtn fihnith fin^manferint j Idem^e ionfmi^ 
guingui mftir antec^orutn jutfrum merita 
non fikm^ adffuavertt^ Jed niam mmiif 
fids virtutibus ita de msUi mefifus fif^ ut 
regatis nifiri ftatus ac tmrneris dignitM^ ei 
fftttfiificentia pefitdent ne patiamur eum et /m^ 
cejforesfuos merit is honor i bus et ckritudine de^ 
ftitui^ fed potius ut egregie faSHs honor etiam 
it claritas accedat 5 Noveritis igitur nos de 
confiUo procerum et Mgm regni nqfiri primet* 
tuniy exigentibus pramffo^ creaffe^ ordinajje^ 
conjiituijfe et erexijfe^ tenoreque prafentiunt 
creare^ ordinare^ confiituere ei erigere antedi-^ 
Bum confanguineum mftrum tlobertum DoOi^ 
fium Seytou^^ et beredesfuos majtuk^ Cqmites d€ 
Wentcun^ eidemque Roberto at heredibus Jui^ 
predidiis nomeny Jiatum^ gradum^ titulufn^ 
bonorem et dignitatem Comiiis de fFentoun in 
cmnibus et fingulis preenrinentiisj dignitatibus^ 
hondribuSy et ceteris quibufcunque ejufmo£ fta-s 
tui Comitis de fFentoun^ pertinere feu fpeSish 
re valentibus, damus et cmcedimgs^ Jpfitmque 
diifum Robertum et heredes fuos pradi&os hu* 
jufmodi ftatu, gradu^ titulo^ bcmre (t digni-^ 

(ate 
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late tomitk de W&nt^m pr dn0»ramglaJt% 
ac umi^s^ eippa bdnod^ ^ dignit^isy et cir^ 

^wotfiimifiui U r^4^li$er mbilitavimus^ : ^il^ 

duky bcmrem ft dignitatem Qmntu. de. Wlmt^ 
-toun pradi^^ cum ,$mniiim et. fiisgu^. pnemif' 
ii€ntm^^btmaril(as^ et ^^u/mdi ce^eris^pUh^fimJ^ 
que JigUii Com'tis de WejftvUM feiktinenttku 
Jiu ^B^ntihus^ pvafata Rjbiento Qmtt de 
ff^ntiUHy et^ bere^but fids'pradi^i^ in. om- 
tiibus M JmguUi pMiiameotis nt^h^ kef if 

ventii^piius, et cvmiths infra diStUf^ H^rum 
regnum^ Scotia ienendii^y. r^ecnen tit: b(flm(rt, fr 
jujimdi voceiy preemnentiaf^ diff^iig^Hifigfut^ 
ifonore^ ef kcd^ in pn^bas quef etfiffijs cfimef 
di^ regfu noft^iante ktec temj^&ra fnfiSus^ bor 
mrificentjUSy et^ ^Hiusi iMinifj. fm t^us gor 
vijhs fuit, vel ui^erfenti. gand^t,^ ^ vfitur^ 
JS^ • gu^d dtStui Rxibartus . et keredehjm p^^ 
fait Jkcciffive mQciteniur et nuncfipetfttif^ Oh 
mites de Wentoun perpetuo infatMKWSiJt SP^ 
libet- eortsm vo^tetur et nuncupeturi ac ut Cth 

mites 
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tnitei Parlamenti et regni noftri anteS&i tra^ 

S^entuTy Uneanturyft reput^tur^ ac quilibet e- 

orumfucceffke trttStttur^ teneaturi et refutitur. 

In cujus ret teJIimMiumf prefentibus mam w- 

ftrafttfcriptis tnagntm JigiUum mfirUm append 

Ji mandavimus. Ex aree rufira faneru^i^td 

^ decinafexto Novmbrity anno Domini mile- 

Jim9 fexcentefimiy coram bis tefijbusy pfadile- 

0is mftrii cpnfanguineis et confdiariisy Joanne 

Martbione de HamHtoTti Cemite Arrani^% D»- 

minoEmni &c. Joanne Comite de Montroifs^ 

'Domino Grabam^&e, Ca^eilario nofinh.i Geor- 

^io MarifcalU Comite Domino Keytt &c. rej^ 

ni noftri Marifiattot Dile&is noftris fami- 

Hari&us, Cof^iariis, Domino Jacobo Mpbinfton 

de Barfitoun milite, nofiro Secretario > Ricar^ 

do Cokbume juniore de CierkintouHy noftri fe- 

cretiftgiBi cuftodey mlitibusi Magifiro Jb- 

anne Skene noftrorum rotulorumy regiftri ac 

conjiliiy clerico ; Dpmino Joanne Cokburne de 

Ormefteun militey noftra jufticiaria cUricoy 

Mugiftro WiUebttO Scot de EJie^ noftra Can- 

celkriaDire^ore, 

Jacobus R. 

2 ^^* 
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DIPLOMA of an Earldom of a later Date, 
without any of the above Forms. 

jSNNAy Dei gratia^ Magnce Britannia^ 
Francta et Hibernia^ Regina^ Jideique 
defenfor ; omnibus probis bominibus ad quos 
prafentes litera noftra peroenerint^ falutem. 
^andoquidem nos regio nofiro animo perpen-- 
dtrites noSy ndftrofque regios antecejfores per^ 
plurima fidelia fervitia a nobili et antiqua 
familia de Argyk dccepijje^ toties dgnota in 
diplomatibus aliijque magni momenti commijji^ 
onibus et muneribus plurimis hac pfaclara fa^ 
milia ortis^ concejja^ et quae non minus Jibi- 
ipfis honorem^ et patria commodum tribuendo^ 
quam nobis noftrifque Regiis antecejforibus ap^ 
probantibuSy gejia fuere ; benigne Jlatuimus 
non folum fernjitiorum qua haSienus egregii 
prajiiterunt y memoriam retinere^ fed etiam eos 
ulterius excitare et animarey hac faSia pro-* 
fequi et repetere^ qua nobis nunc placet remu^ 
nerare^ durabilem et injignem regii noftri fa-^ 
voris cbaraSierem conferendo^ in jidelifjimum 
nojirum Conciliarium Dominum Archibaldum 

P Campbell, 
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Campbell^ fratrem germanum Joannis Ducts 
de Argyll^ ^Jf^^ beredes fofila exprejfos^ qui 
muneribm Jibl baBenus commrffii Jideliter ef 
diUgenter funSus eft : Ncveritb tgitur n^^ 
tanquam fdus qtftb^r e% fcaturigo benorist 
fectp^ conjiiturjfe et creqffi^^ fi(uti nos per b(^%^^ 
nojlras patentes UUras facinfui^ coinftummui 
et creamus^ diSium Dominwn JkcUbaldum 
Campbell^ ComiUm^ VicecomUm^ et Uberum 
P/irliamenti Dmlmm^ tntittdandum et defig^ 
nandum Comittm et ViceamiUm de JJky^^ 4t 
Bominum Oranjay^ Dumon et Arroje^ onffik 
tempore futuro. D/mdo^ concedendo £t €(if^^ 
rendo di&o Domini jirclnbaldo Campbelh et 
beredibus mafculii ex fuo corpora procreandfs^ 
tituluntj bonorem, ordinem^ gradum et Sgnita^ 
tern Comitisy Vicecomitis^ et liberi ParHamenti 
Domini y ut di^um, eft ; cum fknifria adrnq^ 
dum potjeftate, et autboritate illi ejufque antje-^ 
diSiis^ eundem cum omnibus et finguUs^proirfi^ 
gafivis, pracedentiisy praeminentM^^ et privi^ . 
legiis eo fpe6lantibus poftidere etfrm^ quibuf-. 
cum nos tundem Dominum Arcbibaldum Camp-^ 
^eJl ejufque antediSlos nobilitamus et inveftimus^ 
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^^iniim vera cum b'hro fufragio in par^ 
Uainento. Tenend. diBum boncrem^ ordinem^ 
Hpiiiatem^ et gradum Comitis^ Vicecomtis^ 
ft liberi Parliamenti Domini^ cutn omniius 
fnsercgdtivis^ praeminentiis^ et privikgiis eo 
^i&OHtibus^ per eundem Dominum Arcbibaldum 
QgmpBeU ejufque antedi&osy de n&bh nojirifyue 
Regfis /ucc^mbui in omnibus parSaiiientis^ 
i^rdintm conventibus^ generatibus €onfiliis^ aiiif- 
fUe tmgreffibm qUibufcunque^ publicis feu pri^ 
^atity in SSlo regno noftro tarn pknari^ adeo^ 
que libeti in omnibus reJpeSlibus quam quivis 
alius Comes ^ Vicecomes^ et Uber Parliamenti 
Dominus Jimili titulOj bonore et dignitate^ cum 
univerjis privikgiis alii [que ei JpeStantibus ir- 
fus et gavifus eft ^ feu qtiovis tempore prate^ 
ritOy prefenti vel futuro uti et gaudere pote^ 
rit. Leotii porro armorum Regi ejujquefrd-^ 
tribus fcecialibus imperamus^ ut prafato Do-- 
mino Archibaldo Campbell^ nunc Comiti de 
Iftajy talia prioribus inftgniis ejus gentiHtiis 
dddifitmenta^ qualia bac occafione expedienset 
convtniens videbitur^ dent et prafcribant. Et • 
declaramus et ordinamus bafce noftras patentes 

P 2 liter as^ 
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liter as ymagno nofiro figillo muni t as ^ adeova-^ 
Udas €t efficaces fore diSto Domino jirchibal-- 
do Campbell, y^fi^^ antediSiis, pro pojjidendo 
pradiSlo titulo, bonore et dignitatem acjicum 
omnibus ritibus et folemnitatibus^ Jimilibus oc^ 
eafionibus per prius ufitatis, ille ejufque invefti^ 
ti et inaugurati efent -, quocirca difpenfavimus 
perque prafmtes in perpetuum difpenfamus:. 
In cujus rei tejiimomum, prafentibus magnum 
figillum nojlrum appendi mandavimus. jfpud 
aulam no/lram de Kenftngtoun, decimo nono die 
menfis OStobris, anno Domini millefimo feptin^ 
gentefimo fexto^ & anno regni nojiri quinto. ., 

Per fignaturam manu S. JD. N. Regina^ 

fuprafcripta. 

-DIPLOMA of a Lord of Parliament. 

r^AROLUSy Dei gratia. Magna Britan* 
nia, Frdncia et Hibernia, Rex, fideique 
defenfor \ omnibus probis bominibus fuis ad 
quos prafentes litera pervenerint, Jalutem. 
Sciatis, quia nos conjider antes dile^um nojlrum 

Dominum 



r>P 
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Dominum Jacobum Sandilands de St. Mo» 
nance y mi H tern, ejufque predecejfores praclaros 
et illujlres vifos ac probos et Jideles fubdito$ 
illuftrijfimis noftris progenitoribus ejfe et fuijje^ 
et muha preclara obfequia et Jervitia nobis et 
noftris ' praclarijpmis predecejforibus Regibus 
Scotia eterna memoria in eorum emolumentuni 
dc reipublica diSli regni nojlri incrementum 
cmnibus temporibus retroaHis^ tarn temport 
pads quam belli , praftitijfe. Et nos e regia 
noftra et gratiofa benejtcentia volentes ani'^ 
mum dddi di^o Domino Jacobo Sandilands ad 
injiftendum veftigiis illufirorum ejus pradecef^ 
forum^ quoad fervitia et obfequia nobis et po^ 
fieris noftris praftanda^ conferendo in eum ti-^ 
tulumy dignitatem et ordinem fubfcriptam^ 
tanquam jpecialem tejferam regii noftri favo^ 
risj cum diSius Dominus yacobus ex antiqua 
ef Jplendida familia de St. Monance oriundus 
Jit^ cui pro praftnte luculenta opes fuppeiunt 
ad obeundum et fovendfim ordinem et gradum 
Domini^ infra diBum regnum noftrum omni 
tempore futuro. Igitur pro diverfs aliis mag^ 
nis refpeBibuSy caufts et rationibus, nos mo- 

ventibus 
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ventiius^ ex autboritate nojtra r^gali et poU^ 
fiate regia didimWy coneejimus^ et difpafui* 
mm^ tenoreque pr^^feAtium damm^ comedimus^ 
et dijp0nimus metmrato Damtno yacob^ San^ 
dilandsy ejufque baredibus mafculis ex iorpore 
I'm hgittimi procreatis^ feu proereandis,^ titu* 
lurHy Jiilumy grddum^ hcumy bonorem^ dignita^ 
tem^ et nobilitatis ordinem^ Domim i ac damus^ 
(oncedimus^ voiutbus^ decernimus et QrSnamuSy 
quod ilte ejufque baredes et fucc^jfores pradiSH 
indigita^ntur^ defigtuAuntur ^ vocitahuntur 
et nmnnabimtur Dooxini do A))6rcron>bie^ 
wmi tempore futur 6 y cum loco et fuffragio in 
qnmibus fublich et privatis convent ibusj parli-' 
ametitiSy fmititer adeot^ liber e in omnibui re-- 
^eBibus fitut quicungue alius liber Domihus. 
aut Ban Parliamenti infra diilnm regmem 
mfirum; una cum omnikis privikgiisy digni- 
tatibus et immumtatifiui , gMtbufcM^ue ad Ji^ 
miiem loeum JpeUan. et pertinent Cumpote^ 
flate memorate Dominb Jac&bo^ ^ttfque bare^ 
dibus mafculis antedi&is^ gaudendi et fruendi 
diSo fiihy hcOy or dine ^ honor e et dignitati 
Domini y omrH tempore futuro ^ cum omnibus 
2 prace^ 
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jfrcecedentiis^ praeminentiis^ ^rivHegiis^ im^ 
munitatihtOy i^itfqu^ commoditatibus^ eo com^ 
petentibus^ in omnibus no/tris et fuccejjorum 
mfirorym parliamentis^ com^entibus^ ^^.vfil^i^ 
aliif^e h(hin)ej d3iontbus quibufcun^ 
vat is pu pukticii^ acute^ii gaudendi ^ ei fru^ 
endi jure Juffragii^ f>rarogativ0^ gr^dus et 
loci^ nc fiatus Domini et iaronis tn omnibus, 
ficut quicunque alius ejufdemfiatus gavifus efi 
et pofjedit, cut de prafenti pojjedit et gaudet ^ 
quodque diSlus Dominus yacobus^ y^j^ue ba^ 
redes nfofwli^ ^ e^rum finguli ^ Jy^fffn^ idejig-^ 
nentur et indi^it^ntuf pomini de ^er(TOfni»^ 
perpetuo 5 iitque Jii; reputentur^ bab^ntuff: H 
agnojcantur^ ac omni honore et rever^is 
Dominis Parliamenti competentibus a^aa^ 
tur. In cujus rei tefiimonium^ ^rajentibus^ 
magnum JigHIum noftrum apponi pracepijnu^^ 
apud Carisbrook^ duodecimo die menfis hecemr * 
bris^ anno Domini milkjimo fexcentefim q%a^ 
dragefimo feptimo^ et anno regni nojiri vige^ 

Rmo tertio. 

« 
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Roll of the Parliament 1471. 

Die vera xviiii Fehruarii. 

Trafente diSlo Supremo Domino tiojiro Rege^ 
una cum Epifcopis^ uibbatiiius^ Prioribus^ 
necnon Nobiliius^ Ducibus^ Comitibus^ Domi^ 
nisy Baronibus^ Libete^tenentibus ac Bur^ 
gorum Commijfariis fubfcriptis^ viz. 

Akxandro Duce Jlbania^ &c. 
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E S S AY IV. 

Upon Succession or Descent. 

INTRODUCTION. 

SUcci&dsiaN, or the Traafmiffion of Eftatei 
from the Dead to the Living, is a Sub* 
jedt which makes a great Figure in Hiftory, 
as well as in Law. It is a Subjed: full of 
Curiofity ; far, depenuling moftly upon re- 
mote Principles of the Imagination, it (hows, 
in a Multitude of Inftances, how much we 
arc governed by Feelings, which, abflra£tly 
comfidered, appear to be of the weakeft Sort. 
One £fie£t of this indeed is, that there is no 
ibch Thing a» univerfal Rules of Succeffion. 
Different Matims are not only embraced in 
different Cotrntries, but have been eftablifhed in 
tliefame Country at different Periods: So that 
Succeffioo, like the Fafhion, has hitherto been 
in a confiant Flu Anation. We are apt to think, 
that the Rules are now ultimately fettled with- 
out Fear of Change. But fo, in all Probabili- 
^, did our F€re«£ilhers, three or four Centuries 

Q a ago; 
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ago ; for *tis . a common. Miftake, from any 
fhort Specimen, to infer a conftant Uai£3r-* 
mity. However this be, 'tis of great Ufe to 
trace the Rules of Succeflion through their 
different Changes, A Law3rcr poffibly may 
think his Stock of Knowledge fQfficient, if 
he can point out the Rules which obtain at 
prefent in his own Country. But a Man who 
knows no more, of the Matter, cannot form 
any clear Judgment about many old Tranf* 
actions of the greateft Importance. In the 
Hiftory of Erjgland^ of France^ of Scotland^ 
and indeed of mo ft Eurt^ean Nations, we 
meet with frequent Difputes about the Sue-* 
ceffion of Kingdoms, and of other Sovereign- 
ties, which we are altogether at a Lofs to 
comprehend, becaufe fuch Difputes cannot 
exifl at this Day. Who imagines that a fe- 
cdnd Son or Daughter can have any Pretenfi- 
ons to a Crown, fo long as there are liTue ex- 
iftirig of the eldeft : Yet this very Thing was 
made a Queflion of in the famous Trial about 
the Crown of Scotland betwixt Bruce and 
Baliol. We are apt to imagine, that a fe- 

cpnd 
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coud Son, who puts m ^ idte aGlaim, has 
other Argiimerits to fupport himfelf with 
than what ^re founded in the Laws of his 
Country : not confidering • that the Right of 
Reprefentation, tho' now generally eftablifli- 
ed, was but creeping into Praflice in thofe 
Days. In former Ages the Right of Repre- 
fentation was not fo much as dreamed oT; 
'Witnefs Lewis ^ the fecond Son oiCbarkmain 
called to the Succeffioh of the Crown- of 
France^ when there was an elder Brother's 
Son exifting. Inftances of this Nature, and 
there are Multitudes of them, make it evi- 
dent, that it is a neceffary Qualification in a 
Hiftorian to be acquainted with the Laws 
and Antiquities of the Country he writes of. 
Is it not furprifing, that Father Daniel, in his 
Hiftory of France, gives the above Account of 
the Succeffion of Cbarlemairiy without making 
the leaft Refledion upon it, as if it were an 
ordinary Event, which needed no Comment ? 
So dry an Hiftorian cannot fail to perplex 
his Readers. Perhaps the Father was himfelf 
perplexed, and chofe to hide his Ignorance by 

2 his 
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his * SiksiCe. R^n id a moft jttdlcious Hh 
iSlorkuiy but he is frequently at a Lofs^ thro' 
want of a fufficient Knowledge of the Con- 
fiitadon of EngJan J. . In bk Hiftory are iotro* 
duced many difputed Sdccefiions, where 
the Fadb are ftated with great Accuracy* 
Bat an intelligeot Reader will perceive, tt^ 
he is geaerally at a Lo(a when he endeavours 
to form a Judgment upon die Point of Right, 
wl^tch muft be the Cafe with an Author 
who is not intimately acquainted vvith the 
Notions of SucceiSon entertained in the Age, 
jSDid in dbe Country he writes of. The fol- 
lowing Account is therefore given with a View 
to anfwer the Purpofes of Hiflory as well as 
of Ldw« 



PART 
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AFTER Property was ifttrddoccd, and had 
gained a firm Eftabliftimcnt, the Mat* 
ter of Succeffion could riot be long negleft* 
ed. The Death of the very firft Man whd 
acquired Property, muft have given Occafioii 
to the Queftion, who was to fucceed him ? 
If his Wilj was declared upon the Point, nd 
Doubt could be that it was the Rule {a). If 

the 

{a) The Author is aware, that while Property was in iif 
Iflfancy, it was doubted whether a Man*! WiU> in whatever 
Manner declared, could have the i£k&, to regulate his Succef- 
fion. fiut when the Thiag is attended to, it wiU be found t9 
reiblve into a DJfpute about the Nature of Property* Occu*' 
patioa is allowed to have been the Br& Foundation of Property 
in Land. When a Piece of Ground was taken out of the.Com^ 
men, and cultivated by the Occupier for the Ufe of himielf an4 
Family* ic.fooncame to be fettled^ that this Perfbn was to have 
the ondiHurbed Poflbffion for his Life ; otherwstys farewell to 
Labour and loduHry, But as hb lotereft in the Subjed behoved 
to die with himfelf, it was not readily conceived how his Power 
over the Subjed (hoold continue after his Intereft was at an £ nd, 
or at any Rate fobfiii after he was dead and gone. But this Dif- 
ficult was plainly owing to the limited Notion of Property, 
which was entertained after its firft Introdu^on. In early 
Times Property was not much diftinguiihed from what is 
now called tifi^m^. No more was conceived in Property, 

but 
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the Eftate was Uft in muHo, without a Will to 
dired the Succeffion, his Children for whom 
he wa^ bound to provide, would nutural- 
ly be fuggcftcd to the Mind. This pointed 
out the primary Rule of Succeflion, that Chil- 
dren fucceed ab intefiato. But what if there 
are no Children? 'Tis but following f out the 
lame Rule to pitch upon the neareft Relati- 
on. For after a ^jin's Deaths his Children 

or 
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but the unlimited Ufe of the Sabjefl. But Experience poin- 
ted out a more exrenfive Idea of Property. Mankind are fond 
of Fower, efpecially ever what is their own ; and it came to 
be confidered as an unreafonable Hard(hipt after Induftry be- 
fiowed in acquiring and Improving a Fields that the Occupier 
fliould not baire k inhk Pewc;r io'dff^fe of it at his Pleafure. 
The Power «f 'Difpofal wae reliflied, and became Law, becaufe 
it was every one's Intereft that iffhould be Law. And when 
once this Power was anderftood, it came by Degre<^ r6 be ex- 
tended the utmoft Length it was capable of. Thas QroHus^ 
tih, 2. Cap 6. SeSi» M^.FoffUm enim rem meam aitenare non 
fure modg fed et fnh conditione ; nee tartium irre*09cahUifery fed 
it revacaBiliter, atque eiiam retenta interim poffeffidne et plemf 
fimo fruendi jure, ji/ienatiattutem in mortis evtntum, ante earn 
re<oocahiliSf retento interim jure pejfidendi ac fruendi^ . efi tef- 
tamentum. Therefore, when^wfc read of ancient Laws among 
particular Nations, introducing the Power of making a Tefta- 
ment, we muft not ^onfider thefe Laws as beftowing pecali^ 
Privileges, but only as au»ho»i<ing a Pradiee wliidt was tho 
Con(equcncc of an enlarged Idea of Property. 
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at otixer i^elationS) will be coafidered ais iu-» 
ving a clofer Connexion with his .EiFedis thaQ 
Strangers; and^ by a natural Tranfition of 
IdeaS) the Property, that was in the Deccafed^ 
will be readily transferred to his Kindred. 

Children, as having the clofbft Conned^ 
tion, come to be confidered in the firft Place^ 
and here a fubtile Queftion occurs, Whc-* 
ther^ by the Law of Nature^ Daughters arf 
intitled to fucceed equally with Sons ? One 
Thihg is Cleaf^ that wherever the Notions of 
a Family have got firm Footings Female Sue*- 
ceffion muft be excluded, fince a Womail 
by Marriage making a Part of her Hasband'ft 
Family, cannot readily Cany on th^ Idea of 
that of her Father^ But the Notions of A 
Family are the Confequence of a Male Succef- 
fion, and are not fuggefted by any natural 
Principle, If we lay afidd the Notions of a Fa-^ 
mily, Propinquity mud alfo be laid aiide,which 
throws an equal Weight into either Scale; 
What readily occurs after this, to determine 
the Queflion^ is, that Women Aand in Neod^ 

R of 
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Df t^ood and Raiment a$ well as Men do, and 
vt equally capable of enjoying Riches. It is 
tilie, that the Male has among all Nations, and 
at all Times, b6en cftcemcd the digniorper-* 
ftma. Bat this Coniideratioh can never be 
of Weight to thnxft out Females altogether, 
itttd once admitting them into a Share, they 
mud have an equal Share, as there are no 
poflible Data in this Cafe to fix any other 
Proportioii, 

Accordingly we find this Rule jobfer^ 
«ed among all Nations, with regard to Soccef- 
Am in Moveables. In moft Countries Females 
faaye been excluded fi:om fuccceding to Lands. 
But this was the Efiedt of diftinguiQiing Man« 
lutA into Tribes and Families, which tho' not 
dr%inal in Nature, crejM pretty early in. It 
Was evidently io among the jfews^ and among 
the Bomam^vihtxc the Diftindion betwixit 
^ jTribes and Families was io remarkably prc^ 
ferved, that by Law a Perfon of one Tribe 
could not fucceed to one of another. And 
iU other Countries where thefe Diftindions 

I were 
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were not fo much attended to, War in eatly 
Times being the principal Occupation, and; 
Land the principal Obje<9k of Conqiicft> it 
was natural that Males only fhould have the 
Poffeflion of Land, which they only could 
defend. But even in this Cafe, it mufl be 
obferved, that the whole Sons fucceeded e- 
qually, which was departing as litde from the 
Law of Nature, as the Circumftances of the 
Cafe would allow, 

TgE Right of Primogeniture was a Crea- 
ture of the Feudal Law. The Poflcilion. not 
the Property of Land, was given for pcrfonal 
Service s and when it came to be the Prad:ice 
to extend fucb Grants in favour; of Children^ 
the Mailer or Superior having no Claim bt|t 
to one ]M[an's Service, the eldefl Son came 
readily into the Father's Place. For as in 
tracing but a Family, the Mind dcfcends by 
Degrees from the Father, firft to the cldeft 
Son, and fo downwards in the Order of A^ ; 
the eldeft Son, where but one can take, .is 
the firft who prefents himfelf. And as the 

R z Feudal 
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Feudal Law gained Ground, and fprcad itfclf 
over all Europe^ the Right of Primogeniture 
came by Degrees to be a general Rule in the 
Succeffion to Land Eflatcs, whiqh were held 

by military Service, 

« 

As this was evidently the Reafbn for pre-- 
ferring the eldeft Son in a military Feu, the 
ifame Rcafon, [in my Apprehcnfion, behoved 
to take Place in Burgage Lands, which being 
given for the Service of Watching and Ward- 
ing, if one only was bound to perform the 
Set-vice, the eldeft Son was the Pcrfbn. But 
Soccage Tenure flood upon a different Foot- 
iog. Whert the Pofleflion of La,nds is given 
'to a Man, not for perfbnal Service, but upon 
Condition of delivering to the Matter yearly 
a certain Quantlry of Corn, or of other Fruits, 
which arc the Produce of the Ground, there 
appears no good Reafon why the Benefit of 
ibch a Contrafl, if there is any Benefit front 
it, fhould not accrue to all the family c- 
qually. And yet, fo far as we can difcover, 
^gons were always preferred to Daughters iq 

the 
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the Succefiion of Soccage Lands. Ail I have 
to fuggcft IS, That in Times of Ignorance and 
Barbarity, when Strength of Body and per- 
fonal Courage are the only Virtues, Women 
are little regarded. And the Praftrce of de* 
barring them altogether from SuccefEon to 
military Feus, which made the Balk of the 
Property of the Nation, did probably pave 
the Way for preferring the Males to the Suc- 
ceflion of other Eftates. This Conjedture ap- 
pars natural enough j but it is more difficult 
to b? explained, by what Means it has hap. 
pened, that the equal Succeffion of Males in 
the Soccage Tenure has gone quite into Dif- 
ufc, and given Place to the Right of Pri- 
mogeniture. This Revolution is not taken 
Notice of by cur Hiftorians, nor accounted 
for by our Lawyers, One Thing is certain, 
that Equality among Males, in the Defcent of 
Soccage Lands, was in Vigour fo late as the 
Jle^iam Majejidtem, See R.M.L.2, C. 27. 
• We muft venture another Cqnjedure here. 
Ajfter the Days of David IL during whofe 
K^ign the Regiani Majeftatem "7^^ compofed,, 

peacQn 
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peaceable Times brought on nevr Manners^ 
Kicbes came to be in greater Requeft tjiao 
inilitary Prowefs, aad many Superiors ivera 
willing to take Rent in Place of Service, This 
10 fome Meafure. confounded the Diftin^on 
betwixt Military and Soccage Tenures, fo as 
by Degrees to make one Rule ferve for the 
SuccefTion in both. And as Military Feus 
were by far the moft frequent, the Right of 
Primogeniture, which took place in moft 
Cafes, became at lafl univerfaK 



V*' 



Bu T we arc not yet at an End with the 
Difficirities which arife from this Branch of 
cur Subjeft. Tho* the Succeffion to Soccage 
Lands came after this Manner to be confined 
to the eldeft Son ; yet no Alteration was made 
in the Female Succeilion ; Females continued 
to fucceed all equally^ and do fo at this Day. 
This at firfl: Sight muft appear whimficaL and 
not readily to be accounted for. If the Right 
pf Primogeniture was fo univerfal a Principle, 
how came it to ftop ibort, and not to obtain 

ift every Cafe? And 'tis evident^ where there 

are 
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Are tkughters only, that the Mind, in traciiig 
otit the Lioe^ deicends to the eldeft, as^atii«- 
rally as to the eldelft Son, where tliete am 
Male li&e. Among the many Grounds of 
felie Reafoning^ there is fiot one morie conci^ 
mon^ than ftom ibme (light or accidental Re« 
ktion to form an Analogy betwixt two Things 
that are very different in other Refpe^. The 
bad Ei&d of which is, that the Mind, intent 
to compleat the Analogy^ has a Tendency to 
render them equal in every Circomftance^ "Tis 
probable, that the Soccage Tenure was not 
far behind the Military Tenure in Point of 
Time : and if fo, the Rules of its Succcflion 
were fettled before the Right of Primogeni- 
ture came to take fuch fail hold of the Mind, 
as to be reckoned a Sort of natural Principle* 
Accordingly we find, that tho* Males were 
preferred, yet in other Refpeils the Law of 
Nature took Place, by calling the Males all 
equally ; and failing them, the Females. But 
this t^ircumftance we muft attend to, that 
tho*, in Progrefs of Time the Right of Primo- 
geniture came to be eftablifhed as a genenA 

Law, 
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Law; and in fdme Sort as a natural Principle } 
y€C there was na Example of this Right tak^ 
ing Plated except among Males. It was this 
very Coniideration, in all Appearance, which 
led our Fore&thers^ in their fuperiicial Rea«« 
fonings^ to lean to the Right of Primogeni- 
ture in all Cafes of Male Succeflion, without 
thinking of encrinching upon the ellablifhed 
Rules of Female Suoceffion. Not at all at<^ 
tentive to what is fundamental in this Matter^ 
in.the/;^ Place, that die Right of Primoge- 
jniture depended upon the Nature of the Mi*- 
litary Holding, which therefore could no^ 
with any Shew of Reafon be extended to Hold^ 
ings of a different Kind; And, in the fecond 
Places That if the Privilege of Primogeniture 
was to bethefole Rule, it ought to have Place 
in the Succeffion of Females^ as well as of 
Males. 

After the Feudal Law came to a Stan- 
dard, the Succeffion in Military Feus was re^ 
gularly extended to the Male Defcendcnts of 
the original Vaffal, and after thefe were all 
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eitfeaiifteci, the Fee returned to the Superior^ 
ii^here was no Enlace for collateral Suceeffion. 
ft might happen, that Collaterals to the dc- 
ceafed Vdflal did fucteed^ but it was not ali 
Collaterals, but as Heirs- male of the Body 
of the original Vaflal. See L. 2. feud. Tl 1 1. 

In handling a Subjtft, where \^c have fo 
few Principles to direct us^ and where thefd 
t^rinciples are net of the firmefl Sort, 'tis nd 
Wonder that Difficulties crowd in on every 
Bidt. So far we have proceeded Upon a rea^ 
fonable Foundation, that in the Succedion of* 
Military Feus, Priiference is giveri to the el- 
dtft Son. But now the Queftion is, Whe- 
ther this Privilege is to be extended to his 
Malelifue? A Military Vaflal dies leaving 
Iffue a younger Son, and a Grandfon by his 
eldeft Son, the Doubt is^ Whether the Son 
or Grandfon is tteir : 'f he Son is undoubted- 
ly the ne3tt in Slood, and therefore, by the 
Law of Nature, ought to be preferred ; and 
•accordingly this appeats to have been the; La\^ 
in the D.\ys^fCi)arkmain, whofe fecond Son 

S Lcwif 
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Lews was called to the Succeffion as lawful 
Heir, tho* Cbarlemain had by hiseldcftSon 
a Grandfbn of perfeA Age, when the Suc- 
ceflion opened. On the other hand^ the Cir- 
cum fiances of the Grandfon are to be confi-* 
dered. He is born, and perhaps educated, 
with the ProfpedroffucceedingtotheEftate, 
after the Death firft of his Grandfather, and 
then of his Father. It cannot hut be confi- 
dered as a HardQiip to be deprived at once of 
all his Hopes, by the unexpected Accident of 
bis Father's Death before that of his Grand- 
fkther. Such are the Circumftances which 
weigh againft one another; and therefore no 
Wonder to find the moft fenfible Writers tak- 
ing diScrtni Sides in a Qncftion fo dubious. 
Perhaps there is not one Queftion in Law, 
which has afforded a greater Field, not only 
for Law-fuits, but for bloody and cruel Wars. 
The Hiftorians of France and England arc full 
of Indances of this Kind. And the celebrated 
Struggle about the Crown of Scotland^ be- 
twixt Bruce and BaHol^ had no other Foun- 
dation. BaJiol was defcended of the eldeft 

I Sifter, 
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Sifter, Bruce only of the fecond. But then 
it was urged in Behalf of the latter^ that he 
was one Degree ijearer to the common Stock 
than his Competitor, and confe^uently nearer ' 
in Blood. This Matter is now fettled, and 
has been for Ages in favours of the Defcen- 
dents of the eldeft. But it was in fome Mea- 
fare reckoned a doubtful Cafe, even fo Ute 
as the T'ime when the Regiam Majejiatem was 
compofed, as will appear from the 33 Chap- 
ter of the iecond Book. 

It has been difputcd, whether the fame' 
Rule ought to hold in the Succeffion of Col- 
laterals. The Ground of the Doubt is. That 
as a Man is never without Hopes of Iflbe^ 
none of his Collaterals can be born or educa-; 
ted with the Hopes of fucceeding to him/ 
This Circumftance being removed, which* 
preponderates in the former Cafe, it may be 
thought, that there is nothing to weigh a^- 
gainft the Right of the neareft Agnat. Up* 
on this Ground it was, that after the Death 
»f Henry III, of France^ the League fet up 

S z the 
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the C^vdlnzl of Bctir&on 9s Heirof lhci> 
Crown, againil his; Nephew the I^ing QfN^s 
varre^ afterwards Jffenry IV.. For tho' flen- 
ry was the Son of th^ elder jRroth^r, ye^ the 
Cardinal the younger Bfother was one Step 
nearer to the commpQ §tock. It is extrcrnc 
probable, had Cafes gf this Nature firft oc-. 
purred, that the fteafeft Agn^t would have 
been preferred} apd it 4? cqijally p-robabje^ 
had this once beep eflabliihcd as the Rule, 
tho' occurring only in colliHepI Succ^ffion, 
that it would have been applied to the Cafe 
pf Dcfcendents, without Regard to thgir Hope 
pf Sticceffion. But Inftan^i?$ firft occurring, 
as readily would happen, in, hh^ Ca»fe of Per 
fcendcnts, the Decifipns glv^n in f^voi^rs o£ 
the cldeft Son's Dcfcen4eot8, eftiabKlhed a.. 
§ort of general Ruk, which w^s afterwards^ 
applied tp the Cafe of Collafi(?ra^ 

. Thus we fee ^fter what Manner the Rules 
pf Sucf eflipa have been eft^^difted, not oniy^ 
|rpm very flendtr Circumftances, but in forjoe^ 
^^afure from Acqd^nt ; Had the abov.q 

Queftion 
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Queftipn^ fird; occurred m collatecal Succe0l-» 
on, probsibly wc (bwW never have heard.of 
this Privilege given to Etefciencfcnts, Mrhicli 
Lawyers call the Right of Reprdentejiotu 
But as this Privilege has beeo GiU eftabliCb^d 

in fatvour^ of Q^fceiodents, it hd$ beea coi;^^-^ 
der«d as a general Rule, and applied tP tJhe 
Cafe of Cc^latfrals, tW vithoilt the fame 

FoaQbdation. But tbi9 will not be thpu^gbt 
ftraisge^^ when i% U cpnjidered, bow ftrong a' 
Propeafity there h in qw; Nature to ac^t by ge-f 
neral Rules, without regard to the Variation 
pf CircUBtftancw, 

And here We are furrtifhed with an Op* 
portunity to eonfider ^ peeu^aif Sort of Argu- 
ment, the great Refooice of Lawyers; wbeo 
they are prefled with. Difficulties upon any 
Sub)e(3:« Ca6s oftea bapfwn whtre a gene^ 
ral Rule will not apply, and where it is ne-. 
ce£ary to make a particular Rule to govera 
fuch Cafes, But . as; Mankind are addicted 
to general Rules, and as the Indoknce of 

Lawyers makes k a T^ too hard for them 

to 
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JO trace out all the Rules which govern par- 
ticular Cafes, they have invented an eafy Me- 
thod to brmg all the Exceptions under the ge- 
neral Rule ; which is by fuppofing the Fa<a to 
have happened othcrways than it did. And 
this they juftly ternti zfidfio juris. "Thus for 
Example, in ihi Roman Law, a Citizen who 
was taken Captive by" the Enemy, loft "the 
jui cmtatis,' and all the Privileges attending 
St. This viras a general Rule eftablilhed a- 
mong them. But fuppofing the Captive t& 
have made his Efcape, or to have recovered 
his Liberty by fome other lucky Accident, it 
would have been an Hardfhip intolerable, 
that this Man without a Fault (hould be for- 
feited of all his Rights and Privileges. The 
Rule, 'tis evident, could not be extended to 
this Cafe. But what was to be done ; for 
Lawyers were loath to part with a general 
Rule? Inftead of making a Rule for Cafes(of 
this Nature, they extricated themfelves but 
of the Difficulty, by fuppofing forfooth, that 
this Man had never been out of the City ; and 
this is palle4 the Jus pftHminii, The Remt^n 

Law 
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Law is full of fuch Fidions, and the Mo- 

* - I ^^ 

cierris their humble Imitators, have followed ^ 
them but too clofs. Thus, upon the Subje6: 
under Confideratioii, it is juAly eftabli(h- 
ed as a general kule, that the next in Blood; 
fuccecds. The Privilege which is given to 
the Dependents of the next in Blood, who 
dies before the SuccefTion opens to him, is 
obvioufly an Exception from this general Rule« 
But to fopply this Defedl in the Rule, the De- 
pendent is luppofed by a Fldion of Law, to 
come in Place of the Deceafedj to be as ic 
were the fame Perfon with him, and intitled 
to claim the Succefiion, as he could have done -. 
had he been alive. Let us hear our Country* 
man Craig upon this Fiftion. Jus reprafenta'^ 
tionis e/ly qwties pofterior non ex fua^ fed ex , 
prior is perfona^ quam reprafentaty jus fucceji^ . 
onis petit ^ veluti pramortm filio cum nepos 
aut neptis ad fuccejponem vocantur:^ non enim 
rdiionefui^ fed pafris eorum^ i.e; fUii defun^ 
6iiy Succejpo ad eos pertinet^ neque hi exfua 
perfona hareditatem aut ejus partem pofjunt 
peter e^ fed tantum ex perfona patr is {nam ex 

fua 
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Jksnonadmitterentur, cumfilii ex iodim pM 
rente fuperfint, qui horunt funt patrui^ d 
/k ttgnati propions defuncii{) et bo^ eft ejus 
perfcmm reptrfeniare. This, as has \ktn ob^ 
fcrvcd, is a wfy commodious Method of €oU 
ving Difficulties* But however commodipu^i 
I will venture td fay, it affords little Satisfac- 
tion to the Mind. For the Queftion ftill re- 
curs, Where is the Foundation of this Fidi* 
on? Why fliould there be a Right of Re-* 
prefentation in Lands more than in Movables t 
To fay no worGi of it, it feems, in my Ap- 
prehenfioft, to fignify nothing but to darken 
idftead of clearing the SabjcA M^ter. Is it 
not more natural, and almoft as eafy to fet 
forth in plain Terms the Hardfhip it Would 
be upon the cldeft Son's Deicendeftts, to be 
cut out of their Mopes of Succeflion by the 
premature Death of their Either 5 and that 
this Confideratioft in fuch Cafes previails over 
the Right of Propinquity* 

It remains only to be obferved upon this 
Head, that^ pm-fuairt to the above Plan of 

8u6* 
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Succeffion, three general Rules behoved to be 
eftabliriied with regard to military Feus- 
imOy That the eldeft Male is the Favourite 
of the Law, and preferred to the Succeffion. 
24?, That the Eftate gradually defcends from 
the elder Brother failing liTue, to the younger 
Brothers. And 3//(?, That . it defcends to e- 
very one of the Male Iflue of the elder Bro- 
ther, before it comes to the younger Brother 
or his IfTue. 

Tho* fuch was the common Courfe of 
Succeffion in military Feus, which in Time 
came to be looked on as Part of the commqn 
Law of the Land, we need not doubt that 
it was often broke in upon by fpecial Ap- 
pointment. In ftrid Law the Vaflal's Right 
is but an Ufufru^^ and it was late before 
he was confidered as Proprietor. The Supe- 
rior therefore behoved to have a great Sway 
in chufing an Heir for his Vaffal ; efpeciaJ- 
ly in early Times, before Feus were regular- 
ly extended to Heirs. That Son, without Re- 
gard to Primogeniture, who bad (hown hknfelf 

T moft 
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moft adlive in War, would often be prefer- 
red. And even in after Times, when Suc^ 
ceffion in Feus was more firmly eftablilhed. 
Examples could not be wanting of fetting 
afide the eldeft Son, becaufe of Defefts in Bo- 
dy or Mind ; or perhaps becaufe he was inten- 
ded for the Church, or addifted to the Arts of 
Peace. This gave a Beginning to Entails, by 
altering the Order of Succcffion, and prefer- 
ring a younger Son and his Male Defcendents 
to the elder Sons and their Defcendents. 

But, now fuppofing that a younger Son, 
thus pitched upon to ferve* the Superior iti 
Place of his Father, dies whhout Male Iflbe, 
the Qaeftion is, who is his Heir in the Feu, his 
«lder Brother or his younger. Perhaps there 
will not be found in Law a Speculation more 
curious than What this Doubt gives Rife to. 
Let us examine attentively what Things oc- 
cur upon this Subjedt. As *tis probable from 
the Circumffefcnces of the Times, that Ex- 
amples of fcicb Entails were frequent, even 
in the infancy dF the feudal Law, we cannot 

well 
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well fuppofc, that the Rules above laid down^ 
touching the Succeffion to military Feus, AVcrc 
very firmly eftablifhed, when there was firft 
Occafion to determine the Point under Con- 
fideration. But fuppofing thefe Rules to be 
firmly eftabliflied, it muft have been obvious, 
at firft View, that they did not apply to this 
Cafe. The Right of Primogeniture and the 
gradual Defcent, relate only to the Father's 
Succeffion, and go no fiirther than to afcer- 
tain, that where a Man dies intejiate^ his 
Eftate goes firft to the eldeft Son and his If- 
fue ^ whom failing, to the fecond Son and his 
Ifllie, and fo downwards. But there is no- 
thing in this Regulation, where a Man dies 
without Ifllie, to determine who (hall be 
his Heir, his elder or younger Brother, Thefc 
Rules therefore muft be laid afide, as of no 
Ufe to fupport the elder Brother's Claim. 
On the other Hand, the Will of the Supe- 
rior or Father, in excluding the eldeft Son 
does not operate in Favours of the younger, 
fince it goes no further than to prefer the fe- 
cond Son to the eldeft, by no Means to pre- 
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fer the third Son. And at any Rate laying 
afidc the eldeft Son, becaufe of his Unwilling- 
nefs pt Incapacity, an Exclufion which i? 
fpjnded merely on perfonal Confiderations, 
canpot tje extended againft his Male Ifliie. 

These Points being difcufled, onje Thing 
occurs in Favour of the elder Brother. In 
order to afcertain the Propinquity, it is na- 
tural to caft about for the Principle which 
ponneiSs the Brothers together, and this is 
their Father. When we have carried our 
'^Thoughts to him, we naturally defcend to 
the eldeft Son, ag the firft Step in the Pro-: 
grefs of the Mind through the Family, And 
thus, as the eldeft Son comes next in View, 
after the conneffling Principle, it will not be 
ftrangc, in a purfory View of the Matter, to 
prefer him as a Step or Degree nearer to the 
icomtnon Stock than his Competitor is. I 
^all have Occafion to fhow hereafter, that 
this Way of thinking has had its Effedl in 
Another Cafe of Succefljon. But, as here, Cu- 

ftom has given the Preference to the younger 

Bro- 
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Brother, there muft be fome other Principle 
in our Nature, or fome Peculiarity in our 
Way of •thinking, fufficicnt to over-balance 
that now fuggefted. For Things eftablifhed 
merely by Cuftpm, without the Influence of 
external Circumftances, muft certainly have 
a Foundation in Nature. 

In fearching about for this Principle, let 
lis prcmife one Reflection. It will not be 
thought ftrange, that the Rules of Succeflion^ 
which depend upon the natural Connections 
betwixt Perfons, are, like thefe Connexions, 
founded upon remote ftinciples; Principles 
which at firft Sight, may appear of little 
Weight, which are little attended to, and 
which notwithftanding, have their PIFeft hy 
influencing the Mind. And now to our Sub- 
jeft; in order to explain which, we muft 
take a pretty large Compafs, being to treat 
of Things which arc toot commonly reflect- 
ed on. In tracing out the Adlions of our 
Mind, the following Obfervations will be 
found juft. imo^ In the Conception of Ob- 
jects, 
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jc6l5, which are real and exiftent, we take 
them m their proper Order and Situation, 
and never leap from one to another which 
16 diftant, without running over, at leaft, in 
acurfjry Manner, all the interpofed Objeds. 
Whether this be a natural Principle, or the 
EfFedt of Habit, does not belong to the pre- 
fent Subjed:. I fhall only obferve, that the 
progrelSive Motion, through the Points of 
Space, of all moving Bodies, is fufEcient to 
bring on a Habit, and to accuftom the Mind 
to the like progreflive Motion in furveying 
its Ideas, ^do. Afcer the fame Manner we 
always follow the Succeflion of Time in pla- 
cing our Ideas, and cannot eafily be brought 
to contemplate an Objedl diftant in Point of 
Time, without running over the intermediate 
Objeds. 3//(?, As the Tendency of all Bo- 
dies is to move in a ftreight Line, and in 
one Direction, as Nature is going on in its 
Courfe without any. retrograde Motion, this 
Tenor of Things about us, communicates to 
our Minds the like Tendency: However 
this be, it is certain, that we more readily 

paft 
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pafs to the Contemplation of a future Objedt, 
than of on€ that is paft. The Progreffion 
of the Thought, in going from a prefent to 
a paft Objeft, has a difegrecaWe Feeling, as 
if we were walking backward. But when 
we turn our Thought to a future Objcft, 
our Fancy flows along the Stream of Time, 
and arrives at the Objed, by an Order which 
feems mofl: natural, pafling always from one 
Point of Time to that which immediately 
follows it. 4/a, The Tendency of Bodies 
downwards, continually operating upon the 
ISenfes, muft produce from Cuftctfn a. Bke 
Tendency in the Fancy ^ Upon -this Account 
the Mind finds a Drfficuky in mounting from 
inferior to fuperior Objeds, as if Ideas ao* 
quired a Kind of -Gravity from their ObgcSs. 
^fOy The Progrefs of Thought to Obgefts 
paft Tind future, having fimilar Feelings witSi 
the Progrefs to Objedls fituatcd above a»d 
below us, thefe Feelings are conamonly taken 
for the fame. Hence we imagine our An- 
ceftors to be in' a Manner mounted above 
iis, and oar Pofterity to be below us. 

Th£S£ 
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TiTESE Obfcrvatrons will give Light to' 
our Subject. Let us recoiled, that it is the 
Eftate of a middle Brother which is in Dii^ 
pute. If we turn our Thoughts to the elder 
Brother, the Mind feels fome fort of Pain, 
as if it were afcending. It is a fort of retro* 
grade Motion, contrary to the Courfe of Na- 
ture. On the other hand, pafling to the 
younger Brother is going with the Current, it 
carries with it the Facility of defcending* 
iThefe Things weigh in fayours of the younger 
Brother. The Tranfition of the Thought to 
the younger being more eafy than the Tran- 
lition to the elder, gives an ImpreiCon of a 
clofer Conne<^ion or Relation betwixt the fe- 
cond and third Brother, than betwi:(t the fe- 
cond and eldeft. For *tis a Law in our Na^ 
ture, that the Connection among Objects is 
ever coniidered to be in Proportion to the Fa- 
cility of the Tranfition qi our Ideas from thcr 
one to the other. 

I T will perhaps be obfcrved. That Prin- 
ciples like what I have been tracing out^ which 

at 
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at beft; make but a fleridct Imprtflioni arc 
little to be relied oh; in our Reafonirigs uporf 
aay Subjed. . I readily yield, that in refolving 
the prefent Queftion, no Man would hefitate 
a Moment to divide the middle Brother's E- 
llate betwiixt ' the elder and younger, as the 
equgl Method. But what forces us, perhaps 
relndtandy, into an abftraft Speculation, is the 
Nattire of a Military Feu, which does not ad- 
mit of su divided Succeffion. When we are 
fo hemmed in, we hiuft extricate ourfelves 
the befl: Way We can. A Decifion muil ht 
given, for the Competitors are calling out to 
^lave Juflice done them; And however flight 
this Principle may appear, I mufl obferve, 
chat it has had Weight enough among, out 
Forefathers to preponderate the Confideratidn 
above ibggefted, which weighs for the eider 
Brother. At leaft, I will take it for granted^ 
that this is the Principle, till I hear of .-aod-^ 
ther capable to make a Wronger Impreffioo^: . I 

U . ■ >An» 
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And thus a fourth Rule came to be efta^ 
bli(hed in the SuccelTiGn of Military Feus, that 
ita Courfe is ever to defcend, never to afeend^ 

To proceed to other Matters, I have ex^ 
plained abotte, one £fie£l of bringing Land 
into Commerce, which is that of introducing 
Primogenitare into all Sorts of Holdings : I 
(hall now take Notice of other Effeds of this 
Innovation ilill more remarkable^ The Fcvi^ 
dal Law was an Inftitution adapted intirely to 
War, admirabfy contrived for that End. Bat 
it was an utter Enemy to Labour and Indu* 
ftry, and even^ among an indolent Peopk^ 
icarce ibfierable in peaceable Times. Such an 
Inftitution oould not be long-lived. AccqF'*' 
ding to the Ciroimftances of the Times, and 
Humours of the People, various Changes 
were introduced in difierent Countries, all of 
them tending to correA its Har(hnefs, and to 
foften it down to a more peaceable Tempera*- 
ment. It is quite wore out in fe veral Places 
and even where it fubfifts, it is reduced to a 
Shadow. As Land is one of the moft de&- 

4 rable 
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tabic Objects, the Feudal Law was moft un^ 
natural ia this Refpeft, that the Property of 
Laud was altogether withdrawn from Com- 
merce, and fcarce any Means to come at the 
Poffeflion andUfe of it, but by military Ser- 
vice. The Hardfhip was not much felt in 
Times of War : But after the Arts of Peace 
began to be cultivated, Manufa&ures a^d 
Trade to revive in Europe ^ and Riches to en^ 
creafe, this Inftitxition behoved to become ey^ 
treme burdenfome. It iirft tottered, and then 
fell by its own Weight, as wanttng a 6)lid 
Foundation. All Parties confpred againft 
it, even thcfe who werp moft interefted t<t 
fiipport it. Superiors began to find, that they 
could make more of their Lands than by aUot« 
ting them for military Service, They wecft 
willing to change this Service for Rent, and 
(he Tenants tprning themfelves to Induftry, or 
at leaft fond of Independency, were pleafe4 
with the Exchange. Other Superiors, to fup^ 
ply Means for Luxury, and tempted with a 
price, were willing to give off detached 
Piepes of Land, And thus, by Degrees, 

U ? Lands 
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Lands returned to their original Condition of 
being the principal Subjedl of Commerce. 

This behoved to introduce feme new Re- 
gulatipns with regard to Succeilion. A Man 
Who gets Lands as a Gratuity, or the Ufufrudt 
of it, in Name of Wages, may rcafonabiy be 
confined within the ftridefl Bdunds. But 
he who purchafes Land, and pays a full 
Price, propofcs to have it under bis own Ma- 
nagement, and at his own Difpofal. He pro- 
pofes particularly; vihen he dies, that it fhall 
go to '^ his Heirs without Limitation. And 
jrhe Berfon who alidiis, fu{)pofing him to re- 
^m 'the Superiority, finds it his Interef): to a^ 
gt€e tp thofe Conditions, fince upon that 
Accoupt he gets a greater Price for the Sub-. 
|e<Sl. Perhaps this was not provided for in 
thfe firft Purchafes which vvere made. People 
who have Mori^y to beflow, will take Land 
Upon any Terms rather than want. But as 
the Appetite for Liberty and Independency 
is active and univerfal, there will always be 
found Purchafcrs to pay for thefc Coavenien- 

•' ^''' cies; 
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pics ; and they who ftand in Need of Mo-r 
ney, will be tempted to difpofe of every 
Thing that can procure it. And thus by De^ 
grees, the Succeffion to Heirs whatfoever was 
introduced into Feudal Rights : That is, colla- 
teral Succeffion, properly fo called, took Place, 
which was not fornierly known. 

; 

From this Dedudtlon it will be obvious, 
that, for a cpnfiderable Time, collateral Heirs 
were only admitted to fucceed in Feus pur- 
chafed with Money^ or other valuable Confi- 

deration. Military Feus would remain upon 

• ^^ ^ •' ■ • » » i" ^ 

their old Footing, exclufive of collateral Sue- 
ceffion. An(i thus the Nptioa of Conqueft! 
came in, as oppofed to Heritage, or what came 
to the Vaffal from his Anccftors by Defcent. 
And during this Period there certainly was 
no DiftiitcSbion betwixt y^2/^/^2: vetera et novdy 
but betwixt Feus acquired by Purchafc, 
yvhich behoved all to be late, and Feus gran- 
ted for military Service, which might be ei- 
ther old or new. 

When 
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When once this Matter of coilateral Sue- 
ceffion came to be known, it grew into 
common Repute, and every Perfon did 
aim at it. And as Bargains of all Sorts about 
Land came into Pradlice, the mixed Nature 
of fuch Bargains, partly onerous, parily gra- 
tuitous, did quite confound the Diftindtion 
cftaWiftied betwixt a Purchafe and a Grant 
for military Services and fo by Degrees ic 
crept into the Feudal Law, that new Acquiii- 
tions of Land, for whatever Caufe, did go to 
Heirs whatfoever. And this behoved to 
introduce a new Diflindlion betwixt /^uid 
veterd et nova. Under feuda mva were 
comprehended Feus purchaied at whatever 
Time, and late Feus granted for whatever 
Caufe 5 in all of which collateral Sacceffioij 
did obtain. Under feuda Vetera were com* 
prehended 9II the old Feus granted for militr 
tary Service, which did only defcend to the 
Male Heirs of the original Vailal. As thefe 
old Feus are long ago wore out, this Di- 
ftinftion betwixt feuda Vetera et nova muft 
be at an End^ And now, 9X leat^ in this 

iQand, 
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Ifland^ tvery Land Right goes to Htirs 
whatfocver, unlefs the contrary be fpeci- 
iied; 

At what . Periods tbefe icveral Chaises in 
the Femlgl Socceflion were introduced, is not 
cenainly known* Hiflory does not deal ia 
fuch Matters 5 for Lawyers are feldom Hifto- 
rians, and Hiflorians as &Idom Lawyers. 
But as we have Traces of thefe Diftindions 
in our Law-books, tho' obfcurcly handled, 
the Origin of collateral Socceflion, and its 
foveral Enlargements, do follow fo iiaturally 
the Iqcreaie of Trade and Riches, that thore 
is ho refiiling the Convi^on which arifes from 
the above Deduction . Let os but confider, 
that once there vvas no collateral Succefiioh in 
the Feodai Law, and dmt now it is univeHal, 
not byStatBte, but by Cuftcnii and w^ wiU 
find the ieveral Oradatlons above n>OTtioiied 
Mlnral. aad eafy, nay, what mi^ oece&riiy 
bmc happened . by the Prpgre& of Arts 4XkA 
Soienoes, which infpired us not only with a 
Tai^ibr Lifaer^ and Ibdependency, but made 

Riches 
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Riches flow in aiilong us, wherewithal to' 
purchaie thefe Bleflings« 

Having opened up the Origin of collate- 
ral Succeflion in the Fefudal Law, and the Pro- 
grcfs of it thro' its various Changes, with re- 
gard to the Subjeds in which it did, and does 
now obtain. I go on to examine who thefe 
collateral Heirs are who have a Right to fuc-^ 
ceed^ 

Let .u8 fuppofe a iecond Brotbei^ ixxakes a 
Purchaie of Land> and dies without Hdrs of 
his Body, whereby the Succeflion opens to 
his Collaterals, the Queftion is, whether the 
elder or younger Brother ihould be preferred; 
The Principle above laid down &voiirs the 
younger^ that it is natural for Heritage to de^ 
fcend, and unnatural that it ihould afcend. 
Further, this was become a Standard Prin- 
ciple, and Gonftantly applied to give Prefe- 
rence to the younger rBcother, in the SucceA 
fioh.pf Eftates devolving £:om a Father to st 
middle Brother^ And it wili be ^diferved,* 

. \ that 
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that the Principle here ought to have the grea- 
ter EfFed, as adling without a Counterba- 
lance. In the Cafe of Heritage, where the 
Eftate defcends from the common Father, we 
are apt to tiirri our Thoughts iipon him, from 
whence they naturally fall upon his eldeft Son , 
This Circumftahce has no force againfl: 
the younger Brother, in the Cafe of an Eftate 
acquired by a middle Brother j for the Eftate 
being his own Conqueft, we are not prompt- 
ed to look further back- In a Word, if the 
younger Brother is preferred in Heritage, not- 
withfiandingofa certain Propenfity in favours 
of the eldeft, much more ought he to be pre- 
ferred in Conqueft, whete there is no fuch 
Propenfity againft him. Yet in Faft the el- 
der Brother is preferred by all Nations who 
have embraced the Feudal Law. And this 
will not appear ftrange, when the Circum- 
ilances of Time are attendied to. We have a 
Propenfity in our Nature to ad: upon general 
Principles, as being eafy in their Application, 
by avoiding Intricacies, which more abftradt 
Reafoning mufl lead us into. The Right of 

X Primo. 
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Primogeniture was but growing into FaQiion 
when the Rules of Succeflion in Heritage were 
fettled, and fo had not Weight enough to 
counterbalance a natural Impulfe. But by 
the Time that Land came to be the common 
Subjedt of Commerce, the Right of Primo- 
geniture was eftabliihed as a general Principle, 
and as the common Law of the Land. In- 
ftancesof preferring the younger Brother, in 
the Succeflion of the middle Brother's Eftate 
behoved to be rare, in Comparifon of prefer- 
ring the elder Brother to the Father's Eftate, 
and fuch rare Inftances making no Figure, in 
Oppofition to the general Rule^ the Right of 
Primogeniture was readily laid hold of to de- 
termine this Point. And when the Error h 
fo common of fubftituting Names for Things,^ 
it will be no Surprife, that this was made the 
determining Rule, tho' in M& Reafoning it 
docs not meet the Cafe. After the Hint k 
given, nothing can be more obvious, than 
riiat the Caufe of preferring the cldeft Son to 
the Father's Succeflion, does t^ no Means 
• apply to the Succeflion of a younger Brother. 

4 But 
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But we are no fooner extricated out of oae 
Labyrinth, than we are involved in a greater. 
If a third Brother dies poflefTed of Conqueft, 
the Succeffion, by the Law of Scotland, goes 
to the immediate elder, by the Law of £«^- 
land to the eldeft. What are the Foundati- 
ons of thcfe different Opinions, and which 
the mofi agreeable to Principle?, may not be 
an ufelefs Enquiry. The Englijh who got 
the Start of us in Law-matters, have been 
guided in the Decifion by the Principle of Pri- 
mogeniture \ and indeed, after conferring the 
fecond Brother's Eftate upon the eldeft, mo- 
ved by this Prbciple, it was an eafy Confer 
quence to confer upon him alio the third Bro- 
ther's Eftate. Our People, in the Infancy of 
their Law, fwayed more by natural Feelings, 
than by general Principles, have judged of this 
Matter after a diiFerent Manner. Beginning 
at the third Brother whofe Eftate was in Que- 
Icion, it has been obferved, that the Mind in 
Its Progr^fs vy^ould pafs firft to the fecond Bro- 
ther, and from him to the eldeft. In tl;ia 
Way the fecond Brother was confidered as one 

X 2 Step 
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Step nearer to the Deceafed than the eldeft is^ 
^nd fo was preferred to the Succefiion. 

*Tis probable the Feudal Law was intror 
duced into Scotland^ before an Opportunity 
offered of fixing this Point in England^ othcr- 
ways it would have come along to us, with 
their other Feudal Cuftoms. Thus we were 
left to our own Way of thinking in folving 
the Problem, And tho' we have determined 
the Point, by Similitude of Diftance and pro- 
greffive Motion, yet it appears, that fome of 
our Lawyers have reafoned not quite uniform- 
ly upon this Subjeft. The learned Craig 
puts a Cafe, L. 2. Dieg. 15. ^ult. It is of 
four Brothers, three of the firft Marriage, 
the fourth of a fecond. The fourth acquires 
z Land Eftate, and dies without Iffue, Our 
Author obferves, that other Lawyers were 
for preferring the . immediate elder Brother, 
tho^ of a different Marriage ; and fuch, no 
(doubt, at prefent, is the Law of Scotland^ 
y^hatever Difficulty there might be in the Que- 
ftion before the Rule was eftablifhed in Prac- 
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tice ; he }s for preferring the elder Brother^ 
^' Becaufe (fays he) in the Cafe of different 
Marriages, the Gonneftion or Conjundion 
begins at the eh|eft, and pa^es thro^ him to 
** the fccond and third/- This is obfcurely 
faid, but it is not difHcult to gather what our 
Author had in View. The Argument, when 
brought out tp light, is fubtile and ingeni-- 
ous. Where the Brothers are all clofely uni- 
ted by being of the feme Marriage, we feel 
an intimate Connection amongft them, with- 
out thinking of the connecting Principle. But 
amongft Brothers of different Marriages, thi& 
firft Idea that prefents itfelf, is rather that of 
Difference and Oppofition, than of Union. 
This forces us when we inveftigate the Rela-^ 
tion, to caft about for a cohnedling Principle^ 
which we find to be the common Parent ; and 
as from him the firft Step is to the eldeft Son, 
we conceive this Son to be one Step nearer 
than the fecond, and two Steps nearer than 
the third. 

When 
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When the. Matter of Succeflion depends 
upon foch. remote Foundations, ^nd upon 
fuch flight Feelings, 'tis no Wonder the Cuf- 
totm of different Nations ihould be fo dif- 
ferent, and that there fhoukl not even be any 
uniform or confiftent Plan of Succei&on in the 
fame Nation ; And indeed ours, in pirticulaf, 
is far from ht^g uniform. Another Mi- 
itake has crept' into oar Law, and into all 
our Law<*Book$, Ids excu&able than any a- 
bove fuggefted, Let us recdlled the Diftinc* 
tion mentioned above, betwixt feu//a Vetera 
et nov0f la the firfl: Clais were the old Feu^ 
cftabliihed upon the Footing of military Ser* 
vice, where the Succeflion was confined to 
Male Deicendents of the original Vafla], an4 
which conkquently behoved gradually to de- 
fcend ; and could never afcend. The other 
Clafs comprehended Purchafes^ and all late 
Feus granted for whatever Caufe, which went 
to Hcin whatfoevcr. In thefc, when the 
Succeflion opened to Collaterals of the origi- 
nal VaflTal, the eldeft Brother and his Defcen- 
^nts were preferred as the Heirs of 

Line. 
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Line. *Tis mighty plain, that thefe feudcf 
nova could never become feuda Vetera in a- 
ny Courfe of Time, jfo as to exclude collate- 
ral Succeffion, or to bar* Succeflion by A- 
fcent. If Cohqueft go to the elder Brother, 
where the Acquirer a middle Brother^ dies 
without Ifliie, no imaginable Reaibn can be 
given why it ought not to go in the fame 
Channel, where the Acquirer leaves a Son 
who Ibcceeds, and dies without IfTue. \vi 
one Word, collateral Succeffion, and Succef^ 
fion by Afcent, ought to be convertible 
Terms j if in any one Cafe the eldeft Brother 
is the lineal Heir, he ought to be conffdered 
as fuch in every Cafe of collateral Sbccefll- 
on. But thefe Matters firft took Footing in 
the Days of Ignorance, when the Concepti- 
ons of Mankind were grofs and inaccurate. 
What it may be in other Countries Iknow 
not, but in the Pra6{ice of Scotland a very 
motely Scheme is eftablrfhcd. We conceive 
nothing to be a feudum novum^ but an ini* 

mediate Acquifition. tf it h^s once paft by 
Succeffion, we underftand it to be a feudum 

anti* 
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antiquum^ or Heritage, not fo indeed as to* 
exclude collateral ^ucceffion, but fo as to 
make the Succeffion for ever after to defcend*, 
and never to afcendw Arid we have been lect 
into this Pradice by an Error, apt, as above 
obferved, to flip in<o all Sorts of Reafoiiing, 
which is that of miftaking Words for Things^, 
Kot attending to the Impof t of the 0iftinc- 
tion betwixt feudum antiquum et novitm^ we 
took up \vith the Word, and deferted the 
Meaning, arid fo by Degrees came to conf- 
ceive every old Feu to be feudUm dntiquum. 
And as there are no precife Boundaries: be- 
twixt what is old and what is new, we were 
forced, at laft, to fix upon this Rule, That 
whatever has paft by Succeffion, is' to be urf- 
derftood a feudum antiquum. And having 
once introduced this arbitrary Diftindtion, in 
Place of the former, We uiilvarily applied to 
It thefe general Rules, which do apply only 
to the original Diftindion betwixt feudum 
antiquum et novum. Nothing can be more 
grofs : In Place of the proper Difrindion 
betwixt feudum antiquum et novum^ to fub- 

ftitute 
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Aiitute another of a quite dilFerent Kind, that 
has no Relation to it but the Name ; and yet 
to miilake this new invented Diflindtlon for 
the old, fo as to give it the fame EfFeft in 
Law, was certainly confounding Things in a 
ftrange Manner, and what could only happen 
in the Days of grofs Ignorance. It is very 
true, that we went no further than to ex- 
clude the Privilege of Primogeniture, where 
a Feu had once been taken tip by Succeffion. 
We never confidered it to be a feudum an^ 
iiquum in any fuch proper Senfe, as to ex- 
elude collateral Succeflioii. Falfe Reafoning 
eould fdarCe lead us fo far. In judging of a 
nice Cafe, fuch as the Competition betwixt 
two Brothers, we might be led to fubjftitutc 
one Idea for another, the feudum antiquum 
for the feudum novum, efpecially if the Dif- 
pute happened about a Feu that was really 
old, or of a long (landing. But, in a Difpute 
betwixt the Heir of the VaiTal and the Supe- 
rior, where the Queftion behoved to turn 
upon a Point of Faft, whether the Feu was 
granted after the Period that all Grants of this 

Y .Kind 
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Kind were iindcrftood to go to Heirs what- 
foever,. tiiere could be little Room for Mi- 

And now to explain the Terms of Heir 
of Conquejl and Heir of taney let li^ fuppole 
a feudum novum arid a feudum antiquum 
properly To called, centered both in a middle 
Brother : The laft, ^tis plain„ cannot be, but 
t)y a Deftinatlon excluding tlie eldeft Brother. 
Or let us fuppofe them both to h^feuda no-^ 
vay the one purchafed by tl^- fecond Brother 
himfelTj the other eftablidhed in his Perfbn by 
virtue of a Deflination. Or, conformable to our 
prefent Pradtice, let the one be a Purchafe^ 
the other a Subje<ft to which he derives Right, 
as reprefenting a younger Brother. The et- 
deft Brother will fuccee^ in the Latids con- 
queft by the middle Brother, the youngel' 
will fucceeci in the Lands that came to the 
middle Brother by Succefiion. And fo it 
niay often happen, that the tame Perfon's Suc- 
cefiidn is iplit and divided betwixt two Male 
Reprefent^ivcs^ the one named the Heir of 

Liner 
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Liney the other the Heir ofConqueJi. Thefe 
Names are only ufed in the particular Cafe 
where both reprefent the fame Pcrfon : In 
other Cafes where there is no Occafion to 
make the Diftini^ion, they pafs under the 
common Appellation of Heirs at Law. For 
Example, ah eldcft Son, fucceeding to Lands 
purchafcd by his Father, is not filled Heir of 
Cptfquejl^ but Heir at Law ox of Line. But 
with RjCgard to this, tho' the elder Brother is 
jpaix^ecj Jieir ofConqueJl in Oppofition to the 
younger, lyho has .the Name ofJHeir oj Line^ 
jwe xauft beware not to ,confider the Heir qf 
jConqueft 2& .a jliflC^tcd Heir. 'Tis certain he 
is eadfim perform cum defunSiOy and as univer- 
fal a Reprefentjitive as the Heir of Liije, pror 
perly fo called, can be. And fo fays the Lord 
Stair y Tif. {Heirs) § 10. And he affigns a 
yery ingenious Reafon for giving to. the younger 
brother the Title of Heir i^' Line. "Thie 
*^ .elder Brother (fays he) is called the Hdr 
qf Conquejiy and the other retaineth the 
conimon Name oi the Heir of Line ^ 
jyhich IS laying, that the younger Brother is 
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allowed to retain a Name common to both, 
for want of another Term to diftinguifh him 

Touching Heirfhip Moveables, Tacks, 
Penfions, or other fuch Rights from which 
the Executor is eJccluded, and which, pro- 
perly fpeaking, are not Land Rights, it is 
fettled in Practice, that all of thefc go to the 
Heir of Line, and not to the Heir of Con- 
queft. The Ground of this Pradlice may 
be readiljr gathered. Let us recal what is ob. 
ferved above, that the Right of Primogeni- 
ture, at firft confined to military Feus, wa§ 
gradually extended to take Place in the Sue- 
peflion of Males, whatever was the Nature 
of the Feu, But as there had been no Ex- 
ample of the Right of Primogeniture in th6 
Succeflion of Females, our Forefathers did 
not think of carrying this Right beyond the 
Praftice, and fo confined it to the Male Suc- 
ceflion. The fame has happened here. The 
Privilege of Primogeniture had only taken 

Place 
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Place in Succeflion to Lands; and as there 
was no Example or Authority to determine 
the Point touching the Subjefts now in Que- 
ftion, the natural Feelings prevailed, and the 
Propenfity to pafs downwards, or according 
16 the Succeflion of Time, 
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TO x:omplete this Subjed, it will be ne- 
ceflkry to take a View of tkc Tcanf- 
miflioja of Moveables froQi the Dead to the 
Living, and of the different Changes this Spcr 
pies of Sijcceffion has undjcrgonp in Britain. 

Histories in all Ages are full of the En- 
croachments of the Roman Clergy, There 
is no End of the Artifices ufed by them to 
lufurp Power and Riches^ Yet it appears 
ftrange, that by all the Hiftorians, who write 
with great Spirit againft them, one of their 
moft fuccefsful Stratagems to ingrofs Money 
fliould be overlooked. And yet this is fo true, 
that :wer are entirely indebted to our Statute- 
book, for keeping in Memory one of the mof| 
potorious Pieces of Prieft-craft ever was pradifed. 
Would any one believe, that there is a Coun- 
try, and in Europe too, where the Clergy once 
gained fuch an Afcendant over the Minds of the 
People, as that the moveable Eftate of every 
Man who die4 inteftate was tamely fuffer'd to 

be 
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be fwalloWid up by that rapacious Body . Thofe 
who dra^V their Notroris frotil the prefcnt Age, 
will fcarce give Faith td the Story, that Stiper- 
llitioh coilld ever be fo fircvalertt, in Miy Agt, 
is to Jjlrodilbe a Law preferring the^ifliop t6 
the next of Kin. But let them fufperid Aeir 
Wohdfcr for a Mottient, till they leai'n the 
Whale Eitent of this Law. It did not Abp at; 
excluding the Relatfoiis of thi Dcctaftd, fup- 
pofing them to be his- Children. The. Wife 

was exdudtid. Nay thi6 Creditors Wett ex- 
cludfed. All Was giveh to the Bllbo^ per 
avtrpneA. Of BHtairf wt ate tsl^ng; ^ani 
yet ih.t (Haiiielfefi kapad^ Was ftlf^fed here 
foi: Agfes. We ihay believfe ftich a rfitJttftrbus 
Pradice cbiild not ht 'eftablilhed at &n&e. It 
trept in by Degrees, fhe t^oundatiofl Was 
laid ih a pbarihie f(idUldU{iy Inculcated, *that 
thfe moveable Effefts of every dead Perfon, 
faitiAg his own Appoihtdiehf, oiight -tb be laid 
out for promoting the Good of his Soiil. iThis 
broQgkt the Clergy into the Play. The Or- 
idindry pretended at firft but to give Advice, 
kit this Advice, in Procftls 6f Time, gained 
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Authority, and became a Command. At la^ 
the Mafk was thrown off, and the Ordinary, 
without Ceremony, took up the Pofleflion, not 
deigning to account to any Mortal. Let us 
hear a grave Author * upon this Subjeft. 
." Originally the Goods of the Inteftate paf- 
" fed by a Kind of Defcent to the Children ^ 
•^ afterwards by a Saxon Law, the Wife had 
** her Part. In Henry Vs Time . the Clergy 
•^ had gotten a Tafte 5 for although the Wife 
^^ and Children, or ne^t.oi Kin bad then the 
" Pofleflion, yet it was for the Good of the 
*' Soul of the Deceafed ; and the Ordinary had 
" a direding Power therein, jind was in the 
" Nature of an Overfecr^ and fonaewhat more. 
* * Afterwards, in the Time of King jfobn the 
•* Clergy had drawn Blood ; for tho' the Pof- 
" fcffioo was as formerly, yet the Dividend 
•' muft be made in the View of the Church ; 
" and by this Means the Dividers were but 
** mere Inftruipents, aftd the Right was va- 
" nifhed into the Clouds. But in Henry IIPs 

** Time, 

* Baconh Difcourfe jof tbe Laws and Government of 
England^ Part L.Cap. 66» 
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" Time, the Clergy had not only gotten the 
** Game, but gorged it : Both Right and Pof- 
*' fcflion was now become theirs, and Wrong 
** done to none but the Clouds/' 

An1> fo it came to be fettled*. That if a 
>Man died inteftate, neither his Wife, Chil- 
dren; nor next of Kin, had Right to any 
Share of his Eftate, but the Ordinary was to 
diftribute it according to his Confcience, to 
pious Ufes; and fometimes the Wife and 
Children might be amongft the Number of 
thofe whom he appointed to receive it 3 but 
however, the Law trailed him with the whole 
Difpofition, 

The firft Statute that limited the Power 
of the Ordinary was 13th, Edward h C. 19. 
by which it is enacted, " That where a Man 
^' dies inteftate, and in Debt, and the Goods 
^* come to the Ordinary to be difpofed, he 
*^ ftjall fatisfy the Debts fo far as the Goods 

Z " extend, 

•New Abridgement of the Law, Tit. Executors and 
AdminifiratorSf P. ^984 
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'♦extend, in fuch Sort, as die Ex^ecotorsof 
^' fuch Pcrfon fhouM have done, in cafe hfe 
^' had made a Will/* Aftier wards. the aftual 
Poffeflion was taken from the Ordinary^ by 
obliging him to give a Deputation ta- the next 
€nd mofl lawful Friends of the Int^fiate^ for 
a'dminifiratin^ bis Goods. 31ft Edward III. 
Cap. 1 1. But this Sratute proved btrt a weak 
Check to the Avarice of the Clergy, Means 
were fallen upon to lelpde it, by Jjreferrinfg 
fo^h of the Inteftaie*s Relaitions who were 
willing to offer the bcft Terms, This cor- 
rupt Pra^Sice was foffcred to 'the J^ys 6i 
Jlenry Ylll, when the Clergy fofing Ground, 
the Statute 21. Henry Vlll. Cap,^. was c- 
naded, bearing, ''That in cafe any Perfon 
<^ die inteflate, 'or the ^Exccufdrs rcfufc to 
^^ prove the TeftaDae|>t, th^ ^Ordinary (hall 
"grant AdminiftrStion to th? Widow, or to 
^' the next of Kin, or to both, taking Surety 
'^ for true Adminiftration. " 

^ This Statute, as it points out the particu-r 
lar Perfons who ar^ intitled to have Letters 

of 
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qf Admmiftratiopi without leaving »riy Choice 
to the OrJfftflry^ was certainly intended to 
cut him out of ail Hope of making Gai^r oif 
the Eflfeas of Perfons dying intcftaie. Bui 
the Church does not eafily quit its Hold, 
Means were fallen upon to elude this Law 
alfo. Tho* the Pofleffion by thefe Statutes^ 
was wreftcd oijt of the Hands of the Ordinary^ 
yet his Pretenfions fubfifted entire, of calling 
the Adn\ini(lratpr to account^ and obliging 
him or her tp difttibUtQ the EiFe<3;s to piout 
tlfes. 1rh$ wai an adqwrable Engine i^n t-hi 
Hand&pfa Churchman for fqueezing Money. 
We naay really believe, that c^e Adnvnifti:a<» 
tor who g^v^ any coniiderable Share to the 
Bifliop,^ to be Idd out by him, without DQubil 
upon pious Ufes^ would not find much Dif^ 
ficulty ia making his Accompt. It wafe pro-* 
bably th's rank Abiife, which moved the 
Judges of England folemnly to refolve. That 
the Ordinary, after Adminiftration granted by 
him, cannot compel the Adminiftrator to 
make Diftribution *. But at laft the Right of 

Z z the 

* Lad ntentioticd Author, P, 414. 
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the next of Kin was fully eftabli/hed by Sta« 
tute 2t and 23. Car. II. Cap. 10. which e^^ 
nads. That after Payment of Debts, Fune- 
rals and jufl Expences of all Sorts, theSurplu- 
fage fliall be diftributed as follows : " One 
«* Third to the Wife of the Inteftate, the Re- 
iidue amongft the Children, and fuch as 
legally reprefcnt them, if any of them be 
<^ dead. If there be no Children, nor legal 
" Rcprefentatives of them, one Moiety {hall 
" be allotted to the Wife, the Refidue equal- 
" ly to the next of Kin to the Inteftate, in 
" equal Degree, and thofe who rcprefent 
<< them. But no Reprefentation ihall be ad- 
^'mltted amongft Collaterals, after Brothers 
*' and Sifters Children. And if there be no 
" Wife, all (hall be diftribute amongft the 
" Children ; and if no Child, to the next of 
'' Kin to the Inteftate in equal Degree, and 
*' their Reprcfentativcs." 

We may rcafonably conjedlure, that the 
Church was equally fuccei^ful in both Parts 
of the Ifland. We have undoubted Evidence 

that 
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that fo early as the Days of our King Wil^ 
liamy which was in the twelfth Century, the 
Ordinaries or Bifliops had wrought them* 
felves into the Pofleilion/ and Adminifbratidn 
of the moveable EfFedts of Perfons dying in-*- 
tefla^e. Their Pretext muft have been the 
fame as in England ^ to diftribute the EfFedte 
for pious Ufes, in order to promote the Good 
of the Soul. Upon fuch a Foundation, there 
could be 00 Adion at common Law to ob- 
lige the Ordinary to accompt, whether at 
the Inftance of the Wife, Children, or Cre- 
ditors. The Diftribution was to be left to 
his Diredion, and upon his Confcience. 
And what fecms to put this paft Doubt is^ 
that it required a Statute here as well as in 
Englandy to oblige the Ordinary to do Jufticc 
even to Creditors, who are, of all certainly 
the moft privileged. All this appears from 
the 22d Chapter of the Statutes of King Wil^ 
Ham. The Worda are, *^ After the Deceafe 
of any Man inteftate, and owing Debts to 
Creditors, his Goods (hall be difponed by 
his Ordinary y and the Ordinary fhall be 

I *^ obliged 
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** obliged to anfwer for the Debts, fo far as the 
*^ Goods and Gear will extend^ in the Aisle 
^^ Manner as Execators natDed by the Defand 
^ arc bound to do*" The Statute is full Evi* 
dence that in this early Age, the Bifliops were 
taking Liberties contrary to Confcience^ and 
the Truft repofed in them, even fo far as to 
defraud the Inteftate's Creditors. We may 
believe the Cry was great before the Resoiedy 
Was applied ; and yet this did not open the 
Eyes of our Lawgivers. The Wife, Children^ 
and neareft of Kin were left intirely at the 
Mercy of the Church. It is true, the Evil 
was the lefs grievous, that it was in every 
Man's Power to prevent it, by making a Will. 
And it was probably urged in Favours of iht 
Church, that it mull be the prefumed Inten- 
tion of every Man who makes no Will, to 
leave the Management of his moveable Eitate 
to the Ordinary. 

But Cafes oqcur ring of Perfons dying <in- 
dcr Age, who zvc incapable of making a Te-» 
foment, our People began to perceive the 

Weak- 
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Weaknefs of the Church's Argument from 
Inteotion ; for the Ordinary made no Dif« 
ficQlty of ieizing the FofSdBxm in this Cafe 
aUb, tiio* he had not even the Pretext of 
an implied latedtiou. Thisi PraAice thei^ 
fbre was thought a Griev$£nce, and a St«tut(^ 
was made to nedrefs it. The Preamble of 
the Aft 1 20. P. 1540. is, ** That wh^eas 
^ Peribns olien dying young, who cannol 
'^ make a Teftamem» the Executor name4 
^^ by the QrcKnary does notwithfcanding w^ 
V tromit with the wI|ole Goods, and with* 
'** draw the fame ^om the neareft of KiU:, 
^* who /hould have the fapje by Law^" 
Therefore enafted, ** That when any Per- 
<^ fon dies who cannot make a Teftament^ 
*« their next of Kin ihall have their Good^^ 
** without Prejudice to thc Ordinary^ Claim 
^' of a Quote/^ 

This Statute laid the Foundation of a le-r 
gal Qaim, which was Toon thereafter enlar-? 
ged. One Article of the tiftrufiions 1563, 
giren to th^ConimijSaFiesis, '^ Ths^t if one diQ 

'' in-- 
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<* inteftate, or his Executor nominate refufe to 
^^ accept of the Office, the ComtnifTaries muft 
give the Office to the neareft of Kin, be- 
ing willing to find Caution/' This is co^ 
pied from the above mentioned Statute of 
Henry VIII. enaded a few Years before. 
Bat the Regulation had flill a better ££Fed: in 
Scotland than in England. It required a St^ 
tutc there to complete the Right of the next 
of Kin, and to prote<5l them from the En- 
croachments of the Clergy. But in Scotland 
the Bifliops, immediately upon the Reforma-^ 
tion, having loft all Authority, the next of 
Kin getting Letters of Adminiflration ifronx 
the Commiffaries, came of Courfe to retain 
the Effefts, without having any to accompt 
to, fave to thofe who had a natural Right. 
* The Biftiop had loft his Claim, and the Com-* 
jniflaries never had any. 

I OBSERVE, that in the above Article of 

the Inftrudlions 1563, no Mention is made of 

the Relift, tho' her Intefeft isexprefly taken 

Care of in the Engltjh Statute, whence the 

Ar- 
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Article k copied. This cotild not have 
happened by Inadvertency. My Conjedture 
i$^ that our Judges have taken the honeft 
Liberty to fuftain Adion againft the Ordina^ 
rieSf to the Relidfc for her Thirds and to the 
Children for their Legitim, in Imitation of 
King William'^ Statute afiFording Action to 
Creditors. If a legal Claim was afforded to 
the Wife and Children by the Pradlice of the 
Courts of LaWy it was unnecefiary to make 
any further Provifion for them in the Inftruc* 
tions 1563 ; and fo the Article is confined 
to the next of Kin^ who formerly had no 
Claim. And it was extreme natural for our 
Judges to take this Liberty, confidering that 
the Wife and Children^ by the common Law 
of the Land, had an unexceptionable Claim 
againft the Executor nominate. And it might 
well be thought flrange and unaccountable^ 
that a M an fhottld have it in his Power to 
defraud his Wife and Children of their juft 
Claim^ by forbearing to make a Will, or that 
the Ordinary (hould not be liable as well as 
the Executor nominate. 

A a Thus 
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Thus the Right of the next of Rih-^ie 
eftablifhed, where the Predece^or dies intci- 
ilate. But where a Teftament is ihade, whu^h 
IS the more frequent Cafe, they W^re kft 
without Remedy, unlefs Provifiofii wAs oUtde 
for them in tfee Teftament. They had ho 
Right hitherto eftablUhed in them, &,vt the 
Privilege of being preferred to all others in tbk 
Ofiice of Execiitry. But this Privilege could 
not take Place where an Executor was named 
by the Decea&d^ nor was any Adilon competent 
at common Law to oblige the Executor nbmU 
nate to account to them. 'Twas underftood 
to be the Will of the Deceafed, that the Dlflrfe- 
bution (hould be left to the Difctetion of ch? 
Executor, where the contrary was not ex-^ 
preiTed ; juft as formerly it iVas underftood 
to be his Will to leave all to the Difbretion 
of the Ordinary where he died inteflate^. 
And thus it happened, that the very Nomi^ 
nation intided the Executor to retain to him^ 
felf the free Moveables, even where be was 
not named univerfal or refiduary Legatar« 
This was remedied by the A^ 14* P. 16 17* 

2 * • which 
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whkh.-^gives to tbd next of Kin the like A(;- 
^tion againft the Executor nominate to ac*^ 
compt for the Effefts confirnwd, that was be- 
fc^e competent againft him at the Inftance 
of the Wife and Children. 

..Our Law then with Regard to the Inte- 
reil of the next of Kin, . ftands thus. Where 
the Predeceffor dies ioteftate^ they are privi- 
\Qgfd to be Executors, or Adminiftratprs with-, 
out accpmpt, and of confequence to retain the. 
ftee Effects. Where he makes a Will, they 
4re intitled to call the Executor tp accompt. 
But where by Overfightor Accident they hap-* 
l^n not to apply^ ddito tempore^ to be confirm^ 
cd Executor, fp that a Creditor gets the Of- 
l6ce^ or perhaps the Prccurator-fifcal, I fee 
no Remedy. There is certainly no Aftion 
given in this Cafe to the next of Kin againft 
the Adminiftrator or Executor--dative to ac- 
compt, 9jS there is in the Cafe of an Executor 
nominate. Nor is xhtxt par ratio y asitmuft 
be .the Fault of the next. of iCin; if they are 
.§m out of .their Right where the Predeceffor 

Aa 2 dies 
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dies intefcate : And the Inftradtions to the 
Commiflaries 1666, do take it for granted, that 
no fuch Adion is competent ; for it obliges 
the Procurator- fifcal, who failing others, is 
allowed to confirm, to accompt to the Arch- 
bifhop or Bi(hop, he having three Shillings 
for every Pound he brings in and makes Pay- 
ment of. Yet where fo many Steps are taken 
to found the next of Kin in a legal Claim, we 
are naturally led to complete the Scheme, by 
giving them a Right in every Cafe. And it 
is extreme likely, that if fuch a Queftion come 
before the Court of SefBon, the Judges will 
fufiain a Claim at the Inftance of the next of 
Kin againft an Executor Creditor, and multo^ 
tnagis againft the Procurator-fifcal confirming. 
And what leads me to think fo, is the Ad of 
Sederunt 14th November 1679, in which it 
is taken for granted, that an Executor Credi- 
tor is liable to accompt, not only to the ReliA 
and Children, but to the next of Kin. 

Fr om this fhort Hiftory of the Tranfinif* 
iion of Moveables from the Dead to the Li* 

vings^ 
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ving, it will be evident that there is no fuch 
Thing, properly fpeaking, in the Law of this 
Ifland, as an Heir in mobilibus. If a Will \s 
made, the Form of it is to name an Executor, 
or Truftee, to diftribute the EfFeds, according 
to the Will of the Teftator, if expreft j and if 
not expreft, according to eflabliflied Rules. 
If the Perfon dies inteftate, the whole move- 
able EfFcfb are underftood to be eo ipfo vefted 
in the Ordinary^ or in Place of him, the Com- 
miflaries in Scotland^ not in the Quality of 
Heirs, but as Truftees to diftribute the Effedts 
to pious Ufes. Accordingly no Perfon is le- 
gally intitled to take Pofleflion of an Inteftate's 
Eflfcds, other ways than by an exprefe War- 
rant from the Or^/mtfry or Commiflaries. And 
after the Reftoration, the Bifhops in Scotland 
took great Care to preferve their Right* They 
had Spies in all Corners^ and n6 fboner was a 
Man laid in his Grave, than they thundered 
out all the Artillery of the Law, to force his 
Relations to apply for Letters of Adminiftra- 
tioh. But this Grievance, among others, was 
redreffed after the Revolution. What was 

iiilFered 
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fuffered wiih Impa^nce under the Jurifdic*-^ 
tion of Bifhops, was not at all to be. endured 
under <he Jurifdidion of their Shadow, the- 
CommifTaries. Accordingly a Statute was 
made, Aft 26, P* 1690, difcharging fuch Pro- 
fecutigns in Time coming, '' That no Perfou 
** fliall be bound to give up Inventary of a De- 
" fund's Goods, and that there fhall be no 

^* Confirmation, unlefs at the Inftance of the 

. . • » 

** Rtlidt, Children, neareft of Kin, or Cre- 
" ditors." It was-the Intent of oiirLegiflature, 
by this Statute, tho' notfaid diredly, to transfer 
to the Children or next of Kin, the Property of 
the Moveables which belonged to the Deceafed, 
without requiring any other Adt or Solemnity, 
but barely the apprehending of Pcileffion^ 
This will be obvious, from confidering that, 
bv the common Law. there is no other Form 
kno^yn, of acquiririg the Property of Move- 
.ables, which belonged to a decealed Perfon, 
but by . Warrant of the Ordinary^^ or Com- 
' miiiaiies. * And when this Form is difpenfed 
..with^.. without fubftituting any otheri Poflcf- 
fion'aloae muft have the Eifedt. k is true, 
- ' Con- 
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Co^rtnftiotyjs nc^ -alto^herdaid tfide ;jit is 
ftifl of Ufe to ''preserve tne Intromitter from 
being liable to Cr^dftors beyond the Value, of 
^e Subj^d/ ' Sut if. tHeXhilSren %f heareft 
of Kin are Willirig to take f heir Hazard, they 
njay fafi^ly.^nterimpr-Pofl^fiion,; without- »p^ - 
plying for a Title. . And thus, ^cr much 
wanderings the Trani^nifiipn of Mpyeatil^p 
frofn.the; Dp^d to the Living is broughf bi^cjc 
XQ ite natural Channel,, apd r^uced to tb* 
iiinplefl: Forpi. 
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Ft remains only to be bbierved, TW.tW 
in England the Jus reprcefentationis is "intro- 
duQid to a certain E3ctent,'in the Sueceflioh of 
Moveables ab intejiato^ we have n6t thought 
proper to follow this Pradice. We adhere 
ftridly to the Law of Nature in moveable 
Su ccefficai, Jjy preferring the next in Blood^ 
without Daftindion betwixt Male and f'eHialei 
and without regard to' the Privilege of Prii 
mogeniture. . ' . 

APPENl 
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APPENDIX 

TOUCHING 

^e HEREDITARY and INDEFEASIBLE 

Right £/* Kings* 

THE hcreditary-indefcafible Right of 
Kings, and Pafiive-obedience and Non- 
refiftance its genuine Oii^pring, are Dodrines 
which of late have made a great Noiie in Eu^ 
rope^ and particularly in this Ifland. Some 
Reflexions upon this Subjed:, fuggefted hy 
the preient unhappy Times, will make a pro* 
per Appendix to the above Eiiay, 

When we conlider Man, abAradted from 
all pofitive Engagements, we find nothing in 
his Nature^ nor in his Situation, to fubje£t him 
to the Power of any, his Creator, and his 
Parents excepted. The parental Power is at 
an End, when Children are grown up, and 
can provide for themfelves. At any Rate the 
parental Power cannot fubflft longer than the 
Life of the Parents 5 for it is not a Matter of 
Property to be tranfmitted by SuccefGon, fince 

it 
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i! depends tipori perfcnal Circumftances. And 
fuppoiing It a Subje<a to be taken by Succef- 
flion, if muft defcend to all the Children c- 
^ually, at lealt to all the Sons equafly ; fot 
Primogeiiifurei *tiS eertaioi is not a Privilege 
of the iLaw of Nature^ but only of the. 
Fettdal Law. Henee it is a Principle em- 
braced by the graveft Writers, that all Man* 
kind ate born free, and independent of one 
another* 

Man indeed is fitted. for Society ^ Hk 
Wants pronipt him to it^ and his Inclinations 
render it agreeable. Accordingly we find Man- 
kind almoft every where pafcellecf 6ut into 
Societies, which have been driginafly formed! 
by accidental Circumiknces, mor« ot leis^ 
extenfive^ A Society of any Extent cannot 
be witboQt Government. The Members muQi 
have Laws to-determtne their Differences^ and 
ihey mufl:^ have Rulers to put their Laws in 
Execution. At the fame Time, we find the 
Copilitutions of difTerent States^ with regard 
%o Governmentj almoft as various, as are the 

Bb Scnti- 
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Sentiments of Men concernipg it : So that thof 
Government be neceflary to the Well-being 
of Society, yet from this Circumftance alone, 
w^re we to look no further back, we may 
conclude no particular Form to be neceflary, 
but that all are the EfFed of Choice, or perhaps 
in fome Meafure of Accidents 

Let US tracfe this Matter further, becaufe 
it is of Importance. Man is a fhy Animal, 
and in his original State, rather averfe to So- 
ciety. In that State his Wants are few,, and 
eafily fiipplied; therefore we may readily 
conclude, that while Acorns were the Food 
of Man, and Water his Drink, there was nel« 
ther Ufe nor Appetite for Society. Accor- 
dingly we find Mankind originally in every 
Corner of the Earth living in fcattered Habi- 
tations, with little Intercourfe, except among 
the Members of the fame Family. The Cul- 
ture of Corn liid the Foundation of a more 
extenfivc Intercourfe, becaufe thereby mutual 
Afliftarice became neceflary. When Arts 
were invented, and Induftry increafed, it was 

feund 
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fomxd cQuveniefit to h^d together in Towns 
and Vilkges. From this clo0er ConneAbn 
one Evilfprung, Oppofitidn of Interefts;. for- 
ificrly rare; which at firft was the Occafion 
of;Qaarrcls:and Bloodflied,-and afterwards of 
frequent Appeals to Men of Weight and Pro* 
bity. In Time the Neceflity of fixed Judges 
to determine Differences being diicovered/ the 
Elcdion of thefe Judges, which could not o* 
t&erwaysbe than popular, was the firft Step 
to Govermnent. The chief Afogiftrate there- 
fore was. originally no niore but the chief 
Judge, whofePo\vcrs were gradually extend* 
0d, as Cafes occurred, -which required the 
Iflterpbfition of a Superior or Governor. War 
introduce Slavery, as it fubjci^ed 'thofe taken 
iii 'Battle to *he arbitrary Will of their Con- 
querors 5 and abfolute Power was too defire- 
able aft Acqurfitlpti, to be confined to privatie 
Perfons. The chief Magtftrate, however re- 
pognant it;:is to the Nature of his 0£Bfce, 
did often grafp at it r And Hiftpry informs 
us, That the chief Magiftrate, in different 
Societies, has been often but too fuccefsful. 

Bb 2 In 
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111 ^ Word, abfokitt Ih<kpende»De nn^ 
tbfolutt Power ard the two £xtr<me$^ 
and the tittter, ^t leaft ^ £kv as ctDVcerns Sof^ 
vereignt^, could never have been;. jfttrod(iGed| 
Imt by pailiiig through al| the ini^nae^to 
PegreeSy 

GeQvitJtiiM^Ni^ dietie&reis df9B cif thtf 
^f ts which NecefGty has faggeftbd, which 
TJHie and !^icp^rienpe hav^ ripened^ ix^ whk& 
mi»ft be pt^rpetlxaHy fafccptible of fbrlher lor^ 
provsments. For Oovernment, like all otheir 
Arts, bei|ig invented for the Qood of ,Nf ani* 
kind, it muft be die Prii^ilegp of every Socif tjp 
jp^pro^ upon |t^ ^ weU as upon Nfaim-^ 
faAurcs or Ifusb^tsfey/ Nft |)artii:uIjMf Forpi 
therefore can b^ fiecjeflary, as 90 pgrtiOiliU 
Form is preferable to gnptl^er, pnlefs fo far as 
It has ^ greater Tendency to promote hi) £0^^ 
the Croo4 of the Sfociety^ Copipiiiing I>9ms^ 
pracy, Ariftocracy and Mojnarcby togethei^ 
(l^is is their commofi 3t;iiijdardt 

. T9E»« 
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|F};kO grp 'pot ,lfft iQ the CJi^Uje ctf ^ek i;^m 

narchy. -Iij^v^ry Society, (here isft.Roy4 
l^amily, of a di£fer§nt Species from the Qther 
^ilemlMrs. . Every Monfircb is bora . ~ jiifith 
J^iirks of Jloy^lty, of a peculiar Sl^pe, ao4 
iwith fi»j»eriQr..^esi|ity, , W<» l*»y f«»ppQfe^ iJwl 
life E^ce^S9!^s of the Min<i are not ^^riois 
tp tjipfe 9f jtbc Bo4y f a»i W W(Ki4er nyhpi 
Cueji Is, .the . Q^fe, th%t .peffe^l OW«»ee.;ti 
given throHgh all l&e Stats, and thai this Mm- 
oarch'^ W^l *9 t^Jr «n]^ i4iy. Here tho 
Parts are jui|dy 4i{lr|bute4^ t^be .Sov«reJ|^ ^-r 
XXi€^ £br Cpn|Qiafi4, as th§ .S<>t)}e<^8 for 0I»» 
4ieBce«. e^.h ip thfir r<!Veeal Capadtie» o^oaily 
f oiHributifig tp th^ only End of Governffiem^ 
|he W^Ub^ng of thfi^iety^ In tfaJsOma* 
piuBi^ tbf^^^^n be no flretching of Prenaga-* 
^ve on ^he-iQD? If and, no Refift^noe aor evea 
^<tu^au¥r^ on th^ Qibef. The Monarch taught 
\fy Na»uf'e» ihat the ^vere^a Power is a Trdft 
whicb ought not to be abu&d, has no Defire 
fea^ (o pFOfnote the p^blick Welfare. Tfi* 

People 
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People taught by N&tdre, that paffive" Obe^ 
dieike and Nx>n-i:d^atice are the Means 
to promote their Happuie^, imj^iiSitely iUb^ 
ink thctnfelves to their Monarth's Vill. 

r ^ . • , 

/-, •••••T.I.,, , ! 

- V . . • ' - • > -* ^ i 

f ' ' 

• Were Mankind fofraihed/ for of Infeftj 
Ive have been fpeakiAg, thefc "Gendemcn 
wbuld have Reafonon their Sidei ^ho de- 
dare to ftrongly for indefeafible-hcreditary 
Right, and the feciprdcal Duty of pafSvc 
Obedience and N0n-refiftancV: -Were our 
Royal Family, Jike that of the* Bees;'diftin-: 
guiflied frona'thtf IVM of tte Peopleby fupe-i 
wk Excellencies,- whether df the Mind oi* 
Body, were they ufic^ringly priitnpleii by Na« 
tdre^tp.excrckc tl^ir Powier for the Wdfere 
pf the- Society , blin^ Obedience to their Will 
would be a Virta6. But wheii we traft with 
ibycrdgn Power one of tHe common Stamp 
of Mankind, who has by Nature no Marks 
of Royalty, and who perhaps by Nature is 
not fitted for Command, the Abfufdity i^ 
great, to maintain^ Tharf this Perfoii ought to 
t)e ,undcr..no Contr^ul, and that we tiught tei 
L con- 



of his:betray4ng^.thc Truft r.^fedrm \mi. ^ • 

. • • .... '»,•-* 

I HAVE' no Occafiou to poijfider. whether 
Conqueft be a gopd Title ^ by the. La w^ of 
Kature, to acquire the abfolutjevDoci^ion 
^ State, as in Xuriy, where fhe G^nii Sig- 
hior is fuppofed to be the Lord of tl^e M^xk^ 
nor/ and all the People. his;Sla^ This i^ 
not Government, the Charafteriftic of whict 
is, Truft repofed ia one for the Good of. the 
whole. . . It is like " a private Eftate, which 
may be difpofod of by, the Proprietor with- 
out Controiil, and applied for his own Puif- 
pofes. It cannot be pretended that the King 
of Britain has his Right by Conq ueft ; an4 
therefore no Support can be brought to the 
Argument from this Quart^. 

The Scheme, it muft be yielded, is fo % 
confiftent, that if we fuppofe the King's Right 
to be indefeafible, and that he cannot b$| de« 
prived of his Authority, however much his 
Meafures fwerve from the Rules of good Go* 
4 vernment^ 



•vefniiient- It mbft foUdW, tkt fhe Peopll 
are toed to paffive Obedience and -Kohirtsi. 
iiftance, as there is no Medium betwijct Re-< 
fiftance and Obedience. But whete is thtf 
Foundation of the fndefeafible ftlghr ti[ the 
King, more thsLtt of any other OfBcef of the 
^ate ? Does it tie in the Name ? One fliould 
ifc'arce thirik fb, when the Name is indiiFe- 
Vently appKed to Governors who have Very 
little Powcr^ as well as to thofe whoie Power 
is the mofc extenfive. It cannot he in the 
Nature of the Oflicie^ which being a Truft, is 
undoubtedly forfeitat>Ie upon Mal-adminiftrar 
lion. It will perhaps be laid to lie in the 
Conftitution of our Government. So faf 
from if, that no Man is bound to obey th^ 
Klng*^s Commands, unlefs delivered in a cer- 
tain • Forai prefcribed by Law. And even in 
France^ fuppofing. it an abfolute Monarchy^ 
tvitboat any doniflitutional Check upon the 
Kiiig's Anions, the King's Power is notwith-* 
ftahding limited. There cannot be fuch a 
Thing in Nature, as for a People voluntarily 
ta furrender their Liberties to the arbitrary 

Will 
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Will of my Man. The Aft would be toid 
as inconfiftent xmth the great Law of Nature^ 
faius poptdifuprema lex. 

> 

But tlae Ea^ourcrs of this Do<arirte, when! 
beai^ out of thde £ntreaf:hmefil:s, have a Rc« 
treat, whidi fchcy fuppofc imprcgDablc. They 
allow at lait that the King may do wrongs by 
betraying the Truft rcpofed in him; Btit 
then they maintain, tliat a King having no 
Superior on Earth, can have no proper judge 
of his AdioDS bat God alone, from whoib 
1)1$ Power flows ; . and therefore is account 
A^bk to the Almighty only. This is a For- 
irefs built upon Sand. AH Power no douUt 
is from God, natural and legal; for he is the 
Creator and Upholder of all Thioga. But 
it fpUows from this^ inftead of being contra- 
diftory to it, tlmt every Sort of Power is li- 
inited by Ae Qppofition of other Powers, 
natural or legal ^ which are equally from Grod 
.with the Power reiiii^d. Perhaps they mean 
that every King has his Commi^OT from the 
Almighty, and not from thQ People. Hi« 

e a ftory 
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ftory alone may fuffice to inform us, that this 

cannot be, when there have exifted fo many 
Kings unworthy of Command. But fuppo- 
fing the Fadt, ii; docs not follow, that this 
i Commiilion is tinlimited. Oh the contrary, 
it muft be limited ^ for who ban patronize 
fo impious a Doctrine as that God fhouM 
give a direft Commiffion to any Being to 
plague and perfecute Mankind, uniefs for 
their Sins ? The Voice of Nature is the 
Voice oif God ; and it is a fixed Principle in 
the Law of Nature, that where there is no 
common Judge to ap»peal to, the Party inju- 
red may do himfelf Juftice. The Laws are 
Superior to the King, and thefe he muftbe 
judged by. And fuppofing an abfolutc Go- 
vernment in the ftrideft Senfe, where the 
King's Will is Law, yet there is always one 
Law above him. If his Aftions generally 
tend to Deftrudlion, inftead of Government, 
the People, who have no Judge to appeal to, 
may lawfully do themfclves Right. Salus 
popuH ejlfuprma lex 4 

JL ' But 
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.But after allj where is the Neceflity of 
God's extraordinary Interpofition, by grant- 
ing his immediate Commiilion to KingSj 
when in other Matters he chufes to govern 
the World by fecond Caufes and. ordinary . 
Means ? Why fliould we fuppofe, that Man- 
kind arc deprived of their natural Privilege 
of chufing iJheir fir ft Magiftrate, more than 
ofchufing thofethat arc fubordinate? Where 
is this Commiflipn recorded ? Is it given to 
all Rulers who have the Name of King^ or . 
arc fome Nations peculiarly honoured ? Is it^ 
given to all Sovereigns in general, whether, 
honoured with the Name of King or not ? 
Had all the Crowh- Vafl^ls in France^ DukeSj^ 
Earls, Barons, this CommifBon, who ufurped, 
and, for many Ages^ pofleffed a Sort of Sove- 
reignty within their own Territories ? Thefe 
are puzzling Queftions, and it would require 
an exprefs Revelation to put an End to 
the Doubts that arife from them. The le- 
giflative Power one ftiould imagine is of a 
fuperior Rank to that of the King, becaufe 
it gives Laws to the King ; yet no peculiar 

Cc ^ Inter- 
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Interpofition of Pravidence is pretended iq 
it& Bph^lf. This Body is left to be model- ' 
Jed by Choice or by Accident The Govern, 
ment of the World is after ^is Manner ear- 
ned on; and yet nothing happens, we may 
prcfume, contradidory to the original Plaq of 
providence : Why then a peculiar Providence 
in Behalf of Kings, or ^n imnfiediate Revela-» 
tjon, when there appears to be no Neccffi-, 
ty ? We cannot, without Ijnpiety, admit of 
|he Suppofition, when, fo far as weak Man 
can conjedtare about the Operations of th^ 
Almighty, he never ioterpofcs by ci^traordiaa. 
ry Means, unlefs where the ordinary Difpcn* 
iktions of Providence prove infufflcient to f^n^ 
irwer his Purpofcs : We may therefore con- 
clude, with the higheft Degree of Aflbr- 
^nce, that Kings have no other Commifli's 
pn from God, but what every Magiftrate 
has, fupremc and fubordinate, who is legal- 
ly ele<Sed according to the {landing Laws of 
the Society to which he belongs. 



5uT 
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But Doabts and Difficulties multiply up- ' 
oti us. Were all the Nations pointed out by 
ah eqcprefi Revelation, who, like tht JAvs of 
old, are to be governed by Magiftrat6s of 
God-s expfcfs Appointment; were all the 
Families pointed out who are to beaf his' 
eofflmifljon, the Revelation would ftill be 
jmperfcdt. It is not enough to point out the 
Family j the Rules of Succeffion muft alio be 
^fcertained, that there be - no EXifpute about 
the particular Perfons who are to enjoy this 
H^reditary-indefeafible Right. Hei:*, without 
fi new Revelation^ we are left in a great Mea- 
fure at an Uncertainty ; for are we to follow 
the Rules of England ox France? Arc we to 
be guided by the Law as at prefent eftabli(h-*' 
cd, or as it was three Centuries ago ? What-» 
tver Rules are followed, we muft be fenfible 
they are in a great Meafure arbitrary, the OfF- 
fpring of Accident, or of the flendereft Feelings 
of the Imagination, and eftabliflied by Cuftoiti 
only. Has not this a ftrong Appearance of 
leaving to every Nation the Choice of their 
own chief Magiftrates ? Kings were at firft 

gene- 
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generally chofen for Life. It crept ioto Prac- 
tice to make all publick Offices hereditary j 
and fo the fovereign Power has gcqerally 
come to be hereditary, partly from the Bent 
of the People, and partly to avoid the Incon- 
veniencies ^which eledive Monarchy is fub- 
jcdted to. But after what xManner is this he- 
reditary Right of Kings carried on ? Not by a- 
ny univerfal Law, exprefly revealed or wrought 
into the Nature of Man 5 fo far from it, that 
the Rules of Succcffion are different in every 
different, Country,, eftablifhed by.Cuftom a-* 
lone, or, in other Words,, by the Confent of 
the People. In France^ for Example, the Fe- 
males are totally excluded. Have Feniales 
by the Appointment of the Almighty this in- 
defeafible Right of JSuccefEon ? If they have>. 
France for many Ages have been in a damn- 
able Error. If not, the Load of the Guilt 
muft ly upon England, and upon many other 
Countries who admit of Female Succeffion- 
In my Apprehenfion, the Confequence can7 
not bs evaded, othecways than by fairly ac- 
knov/ledging, that God in this Matter, as 

well 
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well as in others, works by fecond Caufes 
without any diredt Interpofitidn, leaving eve- 
ry Nation to be governed by Laws of their 
own Appointment. And indeed nothing looks 
liker a Contradiftion, than to fuppofe, that 
hereditary Monarchy is the Appointnicnt of 
,the Ahnighty, and that he has bcftowed upoa 
every Heir an indcfcafible Right, not to be 
difpenfed with upon any Occafion whatever, 
without pointing out, by infallible Marks, 
the Perfons who are to enjoy this extraordi- 
nary Privilege ; for this would be to command 
us, under the Pain of Damnation, to give entire 
Subniifiion to Perfons, as Rulers appointed by 
him, without revealing who thefe Perfons are. 

Another Inference may be drawn from 
the Doubtfulnefs of the Law. of Succeflion. 
It is a fclf-evident Propofition, that no Right 
can be ftroriger, than the Tide upon which 
it is founded. No Title is more flender, in 
moft Inftances, than that of Succeffion. ' How 
then can it be maintained, that the hereditary 
'Right of Kings is ihdefeafible, when the Title 

upon 
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Upon which the Right is founded 19 fo weak 
and fo arbitrary. 1 think we may vrith Cer- 
tj^inty ccpclude, that fuch a Rig^t rauft, upon 
«wry Occafion, give Place to the primary 
Rights of Nature, fuch as tend to our Pre^ 
fervation and Well-being : And therefore that 
any particular Heir may be fafcly let afide^ 
when he becomes dangerous to the Society. 
For this is affuredly the Voice of God, That 
in every Conflidt the weaker Right muft yield 
to the ftronger. Nay, we may go one Step 
farther, that if the Good of the Society can 
be more promoted by a different form of Go- 
vernment, hereditary Right may be kid afi^ 
altogether without any Crime 3 fince the Good 
of the Society is an Object of much greater 
Importance than the Right of any particular 
Family can be. • 

Touching the Family of Ste%»arty no 
Right has lefs the Air of Divine Author!^ than 
what they had to the Crown of Britain, To 
look no further back than to the Competilioo 
betwixt Bruce and Balioly which^ in theCe 

Days^ 
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paysi app^eared, and truly was an intricate 
AiFair ; Was Baliol a King by Divine Ap- 
pointment, when he was acknowledged ^nd 
lubmitted to. in cohfequence of an Award 
given by Edward of England, who plainly 
manifeftedj % the whole Cqurle of his Pro- 
ceedings^ that he was more fwayed by politi- 
cal Coiifiderations, than by Juflice and Equi-^ 
ty } Unhappy is the Condition of that People, 
who, under the Pain of Damnation, mud 
yield paffive Obedience and Non-refiftance to 
a Monarch, and yet have no better Authority 
to direft their Duty, than fuch an Awarcf* 
It will be faid, that the Merits of the Caufe 
were with Baliol. But how the Patrons of 

r » 

the Divine Right of Kings (hould come to a 
Certainty in this Matter, I'm at a Lofs id 
underftand* For not to mention the Preten- 
fions of his Copiipetitor Bruce^ it is perhaps 
not extremely clear, that a Female' has any 
Divine Rig^t to a Crown ; at leaft, there is 
no Infta^ce of this ampngft the Jenvs. !And 
if Females are admitted, I cannot fee why the 
Kingdom ought not to be fplit amongft Fe- 

D d m;Je 
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male Heirs, as well as a private Eftatc. If 
Right to a Crown be confidered as a Mattet 
of Property, there certainly ought to be no 
Difference. But laying afide all DifBbulties^ 
and fuppofing Baliol^s Right of Primogeni- 
ture to be invincibly good, 'tis plain Robert 
Bruce could have no Divine Right, nor can 
the Stenvarts have a Divine Right who de- 
rive their Right from him. It is but a mean 
Subterfuge, That none of BalioVs Race ap- 
pear to claim the Crown. Will it be faid, that 
this Nation continued in an* obHinate Courfe 
of Rebellion againfl: the King of Heaven, fo 
long as any of Baliol^s Race exifted ? How 
do we know they do not at prefent exift ? It 
is our indifpenfible Duty to fearch for the King 
whom God has given us, thro* every Corner 
of the Earth. 'Tis equally our Duty to 
refufe our Obedience to an Ufurper ; and he 
muil be fo, who has not a hereditary Right, 
and confequently, is not of God^s Appoint- 
ment. Let us keep in View that Prefcripti- 
on, poiitive or negative, can avail nothing, 

which 
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which has no Qthcr Foundation but univerfal 
Confent, implie4 from a long Acquiefcence. 

The Aflerters of this Divine Right dare 
not yields . that BaUol forfeited the Crown of 
Scotlandy by acknowledging himfelf to be the 
King of England's Vaflal \ for this would be 
juftifying the late Revolution in every Point. 
Making an independent Kingdom a Fief of 
another Sovereignty, isi not more fob ver five 
of the Conftitution^ than the Meafures are, 
which v^ere purfued by James VII. during 
the whole Courfe of his Reign. Apd if the 
People of 5r^^/tfW could lawfully judge, that 
Baliol had fubverted the Conflitution, and 
upon that Judgment transfer the Crown to 
another ; the People of Britain had the fame 
Title to give Judgment againft James VII. 
and to declare that he had forfeited the Crown. 

With regard to England ^ the Pretext of 
a Divine Right is ftill more lame, if poffible. 
William the Conqueror was a Baftard, and 
could have no Divine Right to the Dukedom 

Dd 2 of 
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oiNirmandyi nor Sia he himfetf pretend any 
other Right to tlic Crown of )Engldndy t*han 
by the Teftament of Edward the Confeflbr. 
But fuppbfing him to have conquered England^ 
which will not be readily yielded, he certain- 
ly did not conquer his Norman Subjeds who 
came over with him to England^ and from 
whom, for ought we know, a great Part df 
the Nation arc defcended. ^he Stewdrh 
therefore who have no other Claim to the 
Crown of England^ but by a Female Con- 
nexion with the Race of J^ittiam the Cbii- 
ijueror, cannot, with any Shadow of Reafbn, 
infift upon their beloved Dodrine of a Divine 
Right, fo far as concerns ' the EngTtJh^ who 
are of Norman Extraftion, 

» ... 

Upon the whole, fuppofing the heredita- 
ry Right of Kings to be the Appointment of 
God, indefcafible and indifpenfable, the fol- 
lowing Points ought to be afcertaincd ; \mo^ 
Whether this Law be univerfal, to take Place 
over the whole Earth, or if it be limited to 
certain Nations, and what thcfe Natious are, 

tdo^ 
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zdo^ To. whit paniccrlar Families docs this 
Divine 'Right belong, which arc thus made fo- 
peribr to Ae reft Of Mianfciiid. ^tio^ The 
i^lules of iSdcceflion, which concern thtfe 
'particular Families, ought/tb be diftinift and 
perfpicuous. To as to procure a perfedt A- 
grieemeat 'amongft Mankind, as about *the 
'primary Laws of Nature. 4^?, I'hefc Rblcs 
ought io ;be Svrouj^bt irito our Namre, and 
the TranfgreSidn of 'them attended with the 
ilrongeft Senfe of Immorality, like Treach- 
ery or Murder. Were thdfe Points thorough- 
ly cleared, ' the Scheme might be confiftent. 
But as it ftands, it is attended with Doubts 
and Darknefs, to lead every honeft Heart 
who efpoufes It, into eniilefs Perplexities, 

MotlERN Hiftories are foil of the Evils 
occafioned by difputed^Succeifions; they are 
ftill ftjlter of the Evils occafioneidby Contcfts 
about the King's Prerogative. There can 
be no Moderation in fuch Controverfics, 
where God Almighty is* made a Party, and e- 
very Perfon called inipioUs who takes the op- 

pofitc 
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pofite Side* Hereby it comes^ that this Doc- 
trine of hereditary indefeaiible Right in 
Kings ieldom fails to break the Peace of So- 
ciety, to fofter inveterate Enmities, and to 
be the Source of endlefs Wars; of which , 
were there no other Evidence, the prefent 
Times afford a deplorable Infiance. So that, 
if wc are to give any Parent to this Do6trine, 
other than blind Enthufiarm, we can never 
afcribe it to a good Being. And indeed if 
there is an invifible Power, a greater Enemy 
to Mankind than another, he could no)t pof-* 
fibly inftill into us a more ppifonous Prin- 
ciple* Plague and Famine are nothing to it. 

Bu T, tho' I have been defervedly fevere up- 
on the Dodtrine, I would not be underftood to 
pafs the fame Cenfure upon its Votaries. I ani 
fenfible the further removed a Tenet is from 
Truth, the Difficulty of Converfion, is propor- 
tionally great. *Tis like Love beflowed upon 
an ugly Woman, which isobferved to be ever 
without Bounds. The yacobites^ fuch as are 
not of defperate Fortunes, certainly deferve 

Com- 
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Compailion, even while they are laying wade 
their Country by inteftine Commotions. Tlicy 
can have no other Motive but Principle, when 
they venture their Lives and Fortunes in the 
Service of their Idol Prince ; as their Profpeft 
of Succefs can never balance the Hazard. 
What Pity it is they were not employed in 
a better Caufe. But if nothing clft will o- 
peh their Eyes, ought it not to have fome 
Weight, that there is nothing more repug- 
nant to the Laws which muft govern all So- 
cieties, than for any fingle Man, or Sdt; of 
Men, to force their Opinion upon the Ma- 
jority. How would they relidi the Be/ia- 
viour of a Member of their own Parliament, 
who fliould endeavour by Force of Arms to 
oblige the whole Body to fubmit to his Sen- 
timent ? Or how would they relifli it, that 
a Body of Men (hould rife in Arms upon no 
better Pretext, than that of doing right to 
a Friend whom they fuppofe to \>t unjuftly 
condemned by the whole Body of Judges? 
Is it not an E^ufe commonly given by Ban- 
ditti^ for robbing on the Highway, that they 
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arc but making Rcprifs^s u|)on AafQjaM of 
Goods unjuftly wrefte4 fropi them by Aij- 
thcMTity of Law ? Yet this is prccifely the 
prcfent Cafe. The late Kin^ James was fet 
a fide by the fovereigu Authority of th^ 
Nation, that is, by the A<a of the Majo- 
rity, who, from the very Nature qf Society, 
muft be the ultimate Judges, in a]l ^fitters 
which concern their Prefcrvatiop and Well* 
being. Perhaps he was unjuftlj^ cpndemnccj. 
Be it fo for Arguoje.nt's Sake. But an uhi- 
mate Judgment muft He fomewhere, with- 
out further Appeal. It muft be a fundamen- 
tal Law in all Societies to ^cquie^e in thi^ 
ultimate Judgment, right or wrong, without 
which Concord cannot be preferved, but for 
a Moment. No honeft Remedy after this can 
remain, but to defert the Society anc^ to joi9 
fome other, where the Rules of Jufticc arc flip- 
pofed to be better obferved. Can it be thougji^t 
that the Right of any Man in a Society, fup* 
poiing him to be a chief Magiftrate, trufte^ 
with the greateft Powers, i? fuperior to the 
fundamental Laws of the Society, whence 

3 ^^ 
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he derives this Right ? It is an Abfurdity, the 
fame, as, that a Part is greater than the whole. 
It were to be wiihed, that Gentlemen would 
ferioufly confider this Matter, who are fo ftre- 
nuous for the Claim of an abdicated King, 
and who would embroil Heaven and Earth 
to compafs the Reftoration of the Family, 
And would they but allow themfelves to think, 
with any Degree of Coolneis, they would foon 
be convinced. That the Peace of Society is an 
ObjeA of greater Importance than the Right 
of any particular Man can be, fuppoling him 
to be defcended firom a thousand Kings. 
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iSTO T'E ofjbme ^ings omitted in the Eflay 
upon Honour and Dignity. 

THERE appears upon the Records z' 
Form of creating Peers, different from ' 
any above mentioned. One rem^kAle In- * 
ftance, is an A61 of the 7th Parliament, James 
VI. anno 158 1, bearing. That the Lands of 
Doun^ &c. were feued by Queen Mary to Sir 
James Stewart of Doun Knight, his Heirs, ©r. 
fubfuming, that the faid Sir James being de- 
fcended of the Royal Blood, ** therefore his 
** Highncfs, with Advice of his three Eftates, 
** eredls, creates, unites, annexes and incorpo- 
^* rates all and fundry the forefaid Lands, Of- 
'' fices, and other Particulars above written, 
" in an Lord/hip^ to be called in all Time 
** coming the Lord(hip of Z)^«//, decerning 
«* and ordaining the faid Sir James^ his Heirs 
. ^^ and Succeffors, fpecified in tjie Infeftment, 
<^ in all Time coming, to be called and intitu- 
** led Lords g/'Doun, who fliall have the Ho- 
^* nour. Dignity, Place and Preheminence of 
^* a Lord of our foyereign Lord*s Parliament, 



" in 
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^* in all Parliaments, Afleoiblies, and other 
** Conventions, with his Arms efFeiringthcrc- 
*' to ; and giving unto him all Honours, Dig- 
*^ nities and Preheminencies which pertaio«d» 
*Vor of Right and Cpnfaetude oughl to per-* 
*• lain, to a Lord pf Parliament/^ .^ 

This Forni, Yis prefomed, has ; been in*- 
troduccd> in Imitation of the old Form of 

* • • • 

creating an Earl^ by exedting his .Lands, into 
a County^ And hcfice the Dtefiga and VC^ of 
erpSting l4ands into a Dominium or Lordihip. 
Patents in the above Form are doubtlefs of the 
King 's Gr^nt, as. well as other Patents^ This^ 
id favours of Lord Doun^ has been done in 
Parliament for the gneater Solemnity^ the King 
being at that TJme und^r Age. 
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